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Covering cases published in October 2025

This information is for REVIEW only. If you want to take this course for CREDIT toward your 24-hours of in-
service training, please contact your training officer. They will be able to assign this course in Acadis.

Cases in the Law Enforcement Digest are briefly summarized, with a focus on how the rulings may impact
Washington law enforcement officers or shape future investigations and charges. Each cited case features a
hyperlinked title for those interested in reading the court’s full opinion. Additionally, links to key Washington
State prosecutor and law enforcement case law reviews and references are provided.

The materials included in the LED Online Training are for training purposes only. All officers should continue to
consult with their department's legal advisor regarding guidance and policies relevant to their specific agency.

LED Author: James Schacht

Each month's Law Enforcement Digest covers court rulings issued by some or all of the following courts:

e Washington Courts of Appeals. The Washington Court of Appeals is the intermediate-level appellate
court for the state of Washington. The court is divided into three divisions. Division | is based in Seattle,
Division Il is based in Tacoma, and Division Il is based in Spokane.

e Washington State Supreme Court. The Washington Supreme Court is the highest court in the judiciary
of the U.S. state of Washington. The court is composed of a chief justice and eight justices. Members of
the court are elected to six-year terms.

e Federal Ninth Circuit Court of Appeals. Headquartered in San Francisco, California, the United States
Court of Appeals for the Ninth Circuit (in case citations, 9th Cir.) is a federal court of appeals that has
appellate jurisdiction over the district courts in the western states, including Washington, Alaska,
Arizona, California, Hawaii, Idaho, Montana, Nevada, and Oregon.

e United States Supreme Court: The Supreme Court of the United States is the highest court in the
federal judiciary of the United States of America.

Washington Legal Updates

The following training publications are authored by Washington State legal experts and available for additional
caselaw review:

e Legal Update for WA Law Enforcement, authored by retired Assistant Attorney General, John Wasberg
e Caselaw Update by WA Association of Prosecuting Attorneys

Case Review

The Washington State Judicial Opinions website provides free public access to the precedential, published
appellate decisions from the Washington State Supreme Court and Court of Appeals.
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Case Menu

Summary of this Month’s Cases

There was a scarcity of cases of interest to law enforcement officers this month but the Supreme Court made
up for it with the Luna case.

Luna includes discussion of a 2021 amendment to the Juvenile Justice Act which will bedevil investigations
involving juvenile suspects for the foreseeable future. Those officers likely to encounter juvenile suspects
would do well to make themselves aware of Luna and RCW 13.40.740.

Case Menu

e Statev. Luna, No. 103251-0, Washington Supreme Court (October 30, 2025)

e Statev. Perrin, No. 58786-6, Washington Court of Appeals, Division Two (October 28, 2025)
e Statev. Dervin, No. 85635-9, Washington Court of Appeals, Division One (October 6, 2025)
e United States v. VanDyke, No. 24-2861, Ninth Circuit Court of Appeals (October 27, 2025)

General Disclaimer

The case digests presented here are owned by the Washington State Criminal Justice Training Commission.
They are created from published slip opinions! and are general and may not apply to specific issues in specific
cases or investigations. They are published as a research and training resource for law enforcement officers,
investigators, detectives, supervisors, agencies, and other interested law enforcement-related parties.

The digests do not constitute legal advice, nor does their publication create or imply an attorney-client
relationship with any law enforcement agency, officer, or party. All law enforcement personnel, parties, and
agencies must review the published case opinions and consult their agencies’ legal advisors, union counsel,
and local prosecutors for specific guidance on the application of the opinions to specific issues in specific cases
or investigations.

Questions?

Please contact your training officer if you want this training assigned to you. Visit the ACADIS portal page for
status, news and resources for organizations, officers and training managers news, updates, and links.

‘ Note: You may see /d. at the end of some paragraphs in this LED. It is used to refer to the
immediately preceding citation.

' Slip opinions are frequently revised after initial publication and after the creation of these case digests. In any specific case or
investigation, it is necessary to review the final version of the opinion published by the Washington State Judicial Opinions
website.
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https://app.leg.wa.gov/RCW/default.aspx?cite=13.40.740

State v. Luna

No. 103251-1

Washington Supreme Court

October 30, 2025
Statev. Luna, No. 103251- 0, Washington Supreme Court (October 30, 2025)
Factual Background

The opinion in this case is lengthy and complicated. It will be worth the effort to read the slip
opinion in its entirety because it will be central to future investigations involving juvenile
suspects.

It will come as no surprise to law enforcement that juveniles are treated differently from adults
in the criminal justice system. In 2012, the United States Supreme Court, in a double homicide
case involving two adolescents, famously declared that children are “different” for
constitutional purposes. “So if ... “death is different,” children are different too. Indeed, it is the
odd legal rule that does not have some form of exception for children.” Miller v. Alabama, 567
U.S. 460, 481(2012). In the years since Miller, in the area of juvenile sentencing, our Supreme
Court has extended constitutional rights for juvenile and young adult offenders well beyond
where the federal courts (or most other state courts) have been willing to go under Miller.

This case concerns a different aspect of how children differ. It concerns a 2021 legislative
mandate concerning law enforcement questioning of juveniles. It also addressed social media
evidence that may be admitted at trial in a juvenile self-defense case. The court’s holdings are
important for any officer likely to encounter juvenile suspects or be called upon to investigate
violent juvenile offenses.

The case came before the court on an appeal from a second-degree murder conviction. The
defendant was tried as an adult because she was over the age of sixteen at the time of the
killing. The killing took place during a violent confrontation between the sixteen-year-old
defendant and the sixteen-year-old victim at the defendant’s residence.

The confrontation was the culmination of social media-fueled animosity between the
defendant and the victim, as well as an uncharged third party. The third party was a teenage
girl (referred to as H.D.) who was close friends with the victim. The defendant had fought with
H.D. at a mall and video from the fight was published by the defendant and her friends on
social media. The fight was motivated by contact between H.D. and the defendant’s ex-
boyfriend.
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The fatal incident took place on January 30, 2021. The day before, H.D. sent the defendant
messages about wanting to fight. Other people sent similar messages. On January 30th, the
victim got in on the messaging and let H.D. know that she too wanted to fight the defendant.
She asked H.D. to send a deceptive message to the defendant to convey that it was H.D. who
wanted to fight the defendant. That message was delivered.

The defendant sent H.D. her address. The defendant explained at trial that she did not believe
H.D. actually wanted to fight and that she thought the two of them could work through their
conflict. Without the defendant's knowledge, H.D. sent the address to the victim. This was
followed by the victim and two friends (along with the victim’s infant daughter) going to the
defendant’s residence. The instigator, H.K., did not go with them.

Before the victim arrived at the defendant’s residence, the defendant shared the video of the
fight with H.D., which had a soundtrack added to it and had been posted on TikTok. The
defendant also got an update indicating that H.D. was six minutes away. At that point, the
defendant armed herself with a “pocketknife” and went outside.

The court’s opinion did not elaborate on relevant details about the knife, such as whether it
could be characterized as a combat knife, or how long the blade was, or whether the blade
could be opened with one hand. The court stated the defendant used it to open packages and
for “self-protection.” The court also stated in regard to how the knife was deployed: “Luna
testified that she became fearful that the verbal altercation would turn physical, so she pulled
the pocketknife out of her left pocket, slipped it behind her back, opened it up, and held it
concealed behind her back in her right hand.” Luna Slip Opinion, p.5

The defendant could have been said to have brought a knife to a fistfight. The victim (in
apparent ignorance of the knife) initiated a fistfight. The court described how the violence
started: “The altercation turned physical when [the victim] came at Luna and punched her in
the head with her right fist. Luna unsuccessfully attempted to block the first punch with her
left hand, and when the punch hit her head, she reacted by starting to stab at [the victim] with
the pocketknife in her right hand.” Luna Slip Opinion, p.5

The defendant apparently gave no warning about being armed with a knife. But after the
altercation “became physical” it continued with the victim hitting the defendant and the
defendant stabbing the victim. The defendant stopped stabbing first and the victim hit her
“around five more times.” The investigation showed that the victim hit the defendant “around
38 times and Luna slashed or stabbed [the victim] around 27 times.” Luna Slip Opinion, p.

6. Supporters of each of the combatants captured the fight for social media and posterity, and
on video.

Law enforcement arrived not long after the fight ended. The victim was transported from the
scene to a hospital. She was airlifted to Harborview but later died of her injuries. Her death
occurred while the defendant was being interviewed by the police.
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Before the police interview, the defendant was contacted by police at her residence. Her
stepfather and mother were with her. The officers asked to talk to her. The officers provided
her with medical aid and she was cleared by medical personnel who indicated that an injury to
her hand was not urgent and that she did not need to go to the hospital.

During the initial contact and medical treatment, the defendant was not under arrest. But soon
afterward she was placed under arrest and was then given a Miranda warning which included
the juvenile advisement. (She was later given her Miranda warnings a second time, as required,
during her videotaped interview.) The defendant was transported to the police station and
questioned. The transport was approximately 20 to 30 minutes after the fight. The defendant
stated during the interview that her head hurt from the fight and that she felt dizzy. Medical
personnel checked her a second time and concluded “she did not need further medical
attention and could be interrogated.” Luna Slip Opinion, p. 7

The defendant was in the interview room for approximately five hours. Edited footage from
the video tape was played for the jury during trial. The court summarized the defendant’s
statements as follows:

She did not mention having been scared of [the victim] prior to the fight and described
anger as the reason she stabbed [the victim]. She said that there was never a time
during the fight when [the victim] overpowered her and that she never saw [the victim]
with any weapons on the day of the fight. When asked the reason why she stopped
stabbing [the victim], Luna stated that she became physically too tired to continue. The
detective never asked Luna if she was afraid of [the victim]. At some point, the detective
asked Luna about her injuries, and she said that she felt better than when the medical
personnel checked on her just prior to the interrogation, but that her head still hurt. The
detective testified that throughout the interrogation, Luna seemed flippant and did not
demonstrate any signs of remorse or shock... He stated that certain details of Luna’s
story, such as when she pulled her pocketknife out of her pocket and opened it, seemed
to change slightly each time she described the sequence of events. Luna Slip Opinion,
p.8

The court made note of several other details from the defendant’s interview. First, the
defendant was unaware of the victim’s death while she was being questioned. The detective
told her that it was “bad news” but did not tell her that the victim had died, and the defendant
did not ask. Also, the defendant asked to speak to her mother and was permitted to do so. She
learned from her mother that the victim had died and then requested an attorney. The
detectives thereafter “ceased questioning.”

The defendant was charged with three serious violent homicide offenses. She was charged
with (1) premeditated first-degree murder, (2) intentional second-degree murder, and (3)
felony second-degree murder predicted on felony assault. Because she was over the age of 16,
she was charged in adult court and brought to trial before a jury.
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Before the trial, the prosecution and defense brought motions to admit various items of social
media evidence. On the prosecution side the evidence included (1) the defendant’s musically
enhanced video of the fight with H.D., and (2) a so-called “Purge” video which “showed Luna
stabbing a large knife toward the camera, and a comment Luna posted on Instagram that
mentioned her having ‘stabbing energy.” ” Luna Slip Opinion, p. 10

On the defense side, the defendant offered several social media items by or about the victim.
These included not just posts by the victim but also posts by third parties. They were excluded
from the trial by the trial court. One of the posts was referred to as the “green light” post,
which was a gang violence reference. The trial court “explained that there was insufficient
foundation to tie the image to [the victim], making it not relevant, and that it was hearsay...
Relatedly, the court also excluded as irrelevant a screenshot from the website Urban Dictionary
defining “green light” as a term used in gang culture to say that a gang has a hit out on
someone.” Luna Slip Opinion, p. 11

The trial resulted in the defendant’s conviction of both second-degree intentional murder and
felony murder. The defendant was found not guilty of premeditated murder. The jury
necessarily rejected the defendant’s self-defense claims. On appeal, the defendant challenged
two aspects of the trial proceedings: (1) the lawfulness of the defendant’s interview and (2) the
admission and exclusion of the social media evidence.

Analysis of the Court

The legal issues in this case were divided into two broad categories. The first and most
consequential for law enforcement were issues related to the defendant’s videotaped
statement. Taking statements from juveniles has become more difficult and complicated
because of a 2021 statute which all of law enforcement should be aware of. That statute was
analyzed and discussed by the court in this case but not actually applied by the justices.

The second category of issues was related to the social media evidence. The court held that
some of the evidence that was admitted shouldn’t have been, and some that was excluded
should have been admitted. Unfortunately, the court overturned the conviction and found

error in both aspects of the trial.

It is important at the outset to be aware of the recently passed statute even though the statute
was not applied by the court. See RCW 13.40.740. This statutory provision was added to

the Juvenile Justice Act during the heyday of what has been referred to as police reform. It was
passed in 2021 and went into effect in January 2022. It was not yet in effect on the date of the
murder. In fact, it had not been passed by the legislature nor signed into law by the governor.
(The court erroneously stated that the statute was “enacted” before the defendant’s
videotaped statement, but the session law indicates that it was passed by the House and
Senate in April 2021, which was three months after the murder and the defendant’s taped
statement. See Laws 2021, Ch. 328, § 1.) Nevertheless, it was cited by the court as supporting
its holding that the defendant’s Miranda rights were violated.
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Officers should read the statute, as it is sure to impact future investigations, as it did in this
case. A couple of aspects of the statute are important to emphasize. First, it places a duty on
law enforcement not just to give juveniles an advisement of rights but also to provide them
access to a lawyer. The triggering events are when officers or detectives either (1) engage the
juvenile in custodial interrogation, (2) when the juvenile is detained on probable cause, or (3)
when consent to search is requested. These are mandates that apply over and above the
familiar constitutional requirements related to Miranda.

A second aspect of the statute is its enforcement clause. The statute states that the
requirement of access and consultation with a lawyer cannot be waived. And further, it
provides that, “Statements made by a juvenile after the juvenile is contacted by a law
enforcement officer in a manner described under [the access to a lawyer provision] of this
section are not admissible in a juvenile offender or adult criminal court proceeding ...” with
three enumerated exceptions. See RCW 13.40.740(3)(a)-(c). The full scope of this exclusionary
rule was not discussed by the court, but it is important to note that it is not limited to court
proceedings against the juvenile whose statement was taken.

Concerning the 2021 statute, the detectives assigned to this case can be excused from taking
into account a provision that had not been passed by the legislature and was not in effect
when they took the defendant’s statement. The court acknowledged as much and rejected
several arguments put forward by the defense as to why the statute should be applied
retroactively. (1) It held that the statute was not remedial because it created a new right
independent of the existing rights afforded juveniles by Miranda. (2) The court also held that
there was no indication that the legislature intended the statute to be given retroactive effect.
Thus, the court rejected the defendant’s claims that the statute should have been applied
retroactively by the trial court and that her statement should have been excluded by the
statute’s exclusionary rule.

The court next turned to admissibility under Miranda. The court first considered several factual
findings of the trial court and held that they were not sufficiently supported by the evidence.
The court acknowledged that the defendant “does not dispute the events leading up to the
interrogation or how the interrogation concluded, and she seems to acknowledge that to the
detective, it appeared that she understood her rights because, when asked, she said she did.
Luna also acknowledges that she received a proper Miranda warning and she does not allege a
violation of Miranda. Although she uses the word ‘voluntary,’ she does not appear to argue
that the police engaged in intimidation, coercion, or deception invalidating her waiver.” Luna
Slip Opinion, p. 31.

Despite this acknowledgement, the court nevertheless held that the trial court’s finding that
she had validly waived her rights and that her statement was voluntary was not adequately
supported.
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The court cited well-established legal standards in its analysis of the Miranda issue. It noted that
both the state and federal constitutions require a valid waiver of the right to remain silent and
the right to a lawyer. “Courts consider the totality of circumstances, including the defendant’s
condition, age, and experience, and the conduct of police, to determine whether a waiver of
these constitutional rights is knowing, intelligent, and voluntary.” Luna Slip Opinion, p.28

The Miranda legal standards focus on (1) the voluntariness of the defendant’s waiver, and (2)
whether it was knowingly and intelligently made. “Judicial inquiry into whether a person has
validly waived their rights to silence and counsel has ‘two distinct dimensions’ ... First, the
relinquishment of the right must have been voluntary in the sense that it was the product of a
free and deliberate choice rather than intimidation, coercion, or deception. Second, the waiver
must have been made with a full awareness of both the nature of the right being abandoned
and the consequences of the decision to abandon it.” Luna Slip Opinion, p. 29

In the court’s application of the Miranda standards, it differentiated between the defendant
appearing to understand her rights and actually understanding them. “As with any legal inquiry
into a person’s state of mind, fact finders must rely on objective facts and circumstances,
combined with the defendant’s testimony if offered, to infer what was going through their mind
at the beginning of an interrogation. If substantial evidence shows only that the defendant
appeared to understand their rights, not that they in fact understood those rights, then the
State has not met its ‘heavy burden of proof’ for a valid waiver.” Luna Slip Opinion, p.32-33

The court’s application of the facts highlighted several key features of her circumstances and
the evidence produced in court. They included:

e She had recently turned sixteen.

e She had never before been questioned by police.

e She had never before been given a Miranda advisement.

o Just before the interview, she had been in a fight and had suffered a number of blows to
the head.

e She complained of a headache and feeling light-headed and dizzy.

e She testified that she did not fully understand what was meant by her statements being
used against her in court.

e And she testified that she thought she had to do what the detectives told her to do.

See Luna Slip Opinion, p.35

The court then addressed two particular circumstances which it determined undermined the
lawfulness of her waiver. These included the head trauma. “Although she was checked by
medical personnel shortly after the fight and her injuries did not require immediate
hospitalization, she reported their clear effect on her mental state. While Luna did respond
during the interrogation that she felt better after eating some crackers, our waiver inquiry
focuses on Luna’s state of mind at the moment she first started answering the detective’s
questions.” Luna Slip Opinion, p. 36
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The court also considered the defendant’s age and ethnicity important. The court cited
research showing that juveniles have less understanding than adults of the full import of their
rights. Thus, the defendant’s testimony that she did not know how to request an attorney and
did not know the consequences of her statements being used against her were of particular
importance. “The detective was not constitutionally required to ask Luna more detailed
comprehension questions, have her explain her rights to him in her own words, explain to her
in greater detail what it means to have one’s statements used against them in court or how to
request a lawyer, or affirmatively provide her access to her mother or a lawyer. Still, his
decision not to take any of these steps is part of the totality of the circumstances that must be
considered.” Luna Slip Opinion, p. 39

The court’s consideration of the totality of the circumstances caused it to diverge from the trial
court’s findings. The court concluded that there was insufficient evidence of a valid waiver of
the defendant’s Miranda rights and that her taped statement should have been suppressed.

The second set of issues analyzed by the court was the social media evidence. The court
referred to the evidence as (1) the “green light” image, which was described as showing that
there was a gang-related hit directed at the defendant, (2) the mall fight video involving H.D.,
and (3) the Purge, stabbing energy video, which depicted the defendant glamorizing the act of
stabbing. The green light evidence was offered by the defendant and excluded by the trial
court. The mall fight video and Purge video were offered by the prosecution and admitted at
trial.

The exclusion of the green light social media evidence was analyzed under the defendant’s
constitutional right to present a defense. Evidence offered as part of a defendant’s defense
must have a sufficient foundation. This means that it must be relevant and there must be a
showing that “would support a finding that the proffered evidence is what its proponent claims
it to be.” Luna Slip Opinion, p. 42. The trial court excluded the evidence because there was no
showing that it was tied specifically to the victim.

The Supreme Court disagreed. The court cited character evidence rules, saying “Defendants
often introduce this type of evidence in self-defense cases, because a defendant is entitled to
‘act on appearances’ in assessing the danger posed by a victim.” Luna Slip Opinion, p. 42. The
court then observed, “It is true that Luna could not identify the person who sent her the image
and that the image showed multiple layers of people screenshotting and reposting, making it
difficult to attribute the text in the image to any one person. This may be a common feature of
social media evidence, and it is not dispositive here. Luna’s testimony provided sufficient
evidence to find that she honestly believed the image to be a threat made by S.P.T. and that
she saw the image before the fight, which is the only foundation necessary to admit it for its
effect on her state of mind. It was her right ‘to have [her] testimony weighed and passed upon
by the jury.”” Luna Slip Opinion, p.44-45
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The court held that the trial court had erroneously excluded the defendant’s offer of the green
light video. But it also held that the trial court erroneously admitted the H.D. mall fight video
and the Purge stabbing energy video. The court considered that the H.D. mall fight video was
too remote in time and thus of insufficient probative value. The court also concluded that

the Purge stabbing energy video had insufficient probative value. The court acknowledged
that, “It is true that the jury could infer from these actions not taken that Luna was ‘eager for a
fight.” ... However, the ultimate question for self-defense is not whether Luna could have
prevented the need to use force in the first place, but whether, once S.P.T. threw the first
punch at her, her responding force was reasonable.” Luna Slip Opinion, p. 58-59

After reversing the trial court as to all three social media evidence rulings, the court went on to
discuss whether the errors could be deemed harmless. It found that they could not and
accordingly reversed the defendant’s conviction. It is also important to know that the decision
was agreed upon by all nine justices.

However, four of the justices would have gone even further and would have applied the
statute, RCW 13.40.740, retroactively. There was thus a broad consensus that despite the
defendant having been fully advised of her rights and having indicated that she understood
them, her waiver of rights was not valid. This broad consensus surely indicates the view that
the courts will take in the future of the lawfulness of most juvenile statements in the absence
of law enforcement providing a lawyer.

Training Takeaway

The wisdom of the legislature in adding an express duty of law enforcement to provide a lawyer for
juvenile suspects will likely be debated vigorously for some time to come. One can imagine a mass
shooting at a school in which it is unclear in the initial fog and confusion which juveniles may have
been suspects, or accomplices, or perhaps may have rendered criminal assistance. In such a case, the
statute’s exclusionary rule could be a major impediment to law enforcement untangling exactly what
happened and who was involved.

For officers, detectives, and their legal advisors, this case and the statute should be carefully
reviewed. Policies and procedures related to juvenile-involved investigations will need to be edited to
comply with what is now a Washington state legal standard that goes above and beyond the more
familiar and well-established constitutional Miranda standards.

EXTERNAL LINK: View the Court Document
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Washington Court of Appea

October 28, 2025
State v. Perrin, No. 58786- 6, Washington Court of Appeals, Division Two (Oct. 28, 2025)

Factual Background

Most of law enforcement will be aware of Washington’s Sentencing Reform Act. Since the early
1980’s, the act has been the Washington legislature’s determination of what punishment
should apply to criminal offenses. In broad terms, the act establishes a broad sentencing range
for each offense. Each offender’s specific sentence is then individually determined by the
offender’s criminal history, which is converted into an offender score. See RCW 9.94A.510 - 530.

The issue in this case concerns criminal history and the calculation of the defendant’s offender
score. The Sentencing Reform Act requires that the offender score for each current offense
(meaning each offense of which the offender was convicted in the current case) to include not
only convictions from the offender’s past but also convictions for other current offenses. This
was thought to be fair because (with a few exceptions) the sentences for current offenses run
concurrent with each other. Because each current offense increases the offender score,
concurrent sentences do not amount to “free crimes,” that is crimes for which there would be
no additional punishment.

The incident which led to the sentencing issue in this case arose from a relationship and
friendship spoiled by jealousy. The defendant had dated a Ms. Kennedy in the past. After the
relationship ended, a mutual friend of theirs, the eventual stabbing victim, became interested
in her. The defendant became jealous and began threatening the victim. His threats included
death threats. He acted on the threats by attacking the victim with a sword. The attack
occurred in August 2022. Fortunately, the victim survived the attack.

The threatening messages that preceded the attack included references to wanting to cut the
victim’s throat and put him in a grave. The victim and Ms. Kennedy decided to contact the
defendant despite the threats. They drove to his residence. The defendant was waiting for them
in the middle of the road, and was armed with the sword. He immediately attacked the victim
while the victim was still in the driver’s seat of a car. “Perrin pulled out a sharpened sword and
“lunged” it through the window toward Brisby’s neck...Brisby raised his hand to deflect the
sword strike. The strike and retraction of the sword caused multiple cuts to Brisby’s hand and
fingers and a cut to the seatbelt in the vicinity of Brisby’s neck.” Perrin Slip Opinion, p. 4
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The police investigation left little doubt about what had happened and who had done it. In his
police statement, the defendant admitted sending the threatening messages and that he
meant them. He also admitted that the victim’s blood would be on his sword. Consequently, he
was soon charged with first-degree assault and felony harassment.

The defendant went to trial. The jury was given the option of first- or second-degree assault.
They found the defendant guilty of the lesser crime of second degree assault and of the felony
harassment charge. The assault charge included a deadly weapon sentence enhancement,
which would ordinarily carry a mandatory one-year prison sentence.

At sentencing, the trial judge found that the two crimes were “the same course of conduct,”
which is a term of art under the Sentencing Reform Act. Same course of conduct refers to two
current offenses that do not count as additional criminal history for the defendant’s offender
score. The court also found that it was not bound by the one-year deadly weapon sentence
enhancement. The court utilized a mental health sentencing option to avoid sending the
defendant to prison. He was therefore sentenced to zero confinement and 36-months
community custody. The state appealed.

Analysis of the Court

The Court of Appeals first analyzed the lawfulness of not imposing a prison sentence for the
deadly weapon sentence enhancement. The two statutes at issue are both sections of the
Sentencing Reform Act.

They may be reviewed at these links: RCW 9.94A.533(4)(b) (providing for a
mandatory one year of actual confinement for a deadly weapon sentence
enhancement) and RCW 9.94A.695 (the Mental Health Sentencing Alternative,
referred to as MHSA).

The court framed the issue as a question of statutory interpretation. The court noted that its
first source for statutory interpretation is the plain language of the statute, including the
context from the overall statutory structure. “If a penal statute is ambiguous or statutes are in
irreconcilable conflict, we apply “the rule of lenity,” strictly construing the ambiguous statute
in favor of the defendant.” Perrin Slip Opinion, p.8

The rule of lenity in this case benefited the defendant. The court noted, “RCW 9.94A.533(4)(e)
then states that ‘[n]otwithstanding any other provision of law, all deadly weapon
enhancements under this section are mandatory, shall be served in total confinement, and
shall run consecutively to all other sentencing provisions, including other firearm or deadly
weapon enhancements, for all offenses sentenced under this chapter.” But the MHSA statute
states, ‘If the sentencing court determines that a sentence under this section is appropriate,
the court shall waive imposition of the sentence within the standard range.” ” Perrin Slip
Opinion, p. 9
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The court applied the rule of lenity and determined that the MHSA section had to be applied
irrespective of the deadly weapon provision because that interpretation would be in favor of
the defendant. The court engaged in a lengthy discussion of prior cases and other similar
statutory provisions. But the court ultimately held that the trial court had got it right and
affirmed the trial court’s decision not to apply the mandatory deadly weapon one year prison
sentence.

The court then turned to the criminal history calculation. That issue concerned proper
interpretation of same criminal conduct. On that issue the state prevailed.

The section of the statute at issue was RCW 9.94A.589(a). The language at issue provides:
“whenever a person is to be sentenced for two or more current offenses, the sentence range
for each current offense shall be determined by using all other current and prior convictions as
if they were prior convictions for the purpose of the offender score: PROVIDED, That if the
court enters a finding that some or all of the current offenses encompass the same criminal
conduct then those current offenses shall be counted as one crime.”

The plain language of the statute is subject to statutory interpretation just as was the MHSA
and deadly weapon sections. The court applied yet another statutory interpretation legal
standard: “Separate offenses can only qualify as the same criminal conduct if three elements
are present: same criminal intent, same time and place, and same victim...[A]n absence of any
one [of the elements] precludes a finding of same criminal conduct.” Perrin Slip Opinion, p.15

The court applied the same elements legal standard. It held that the second-degree assault
charge did not have the same elements as the felony harassment charge. “Here, the objective
statutory intents for Perrin’s crimes are not the same. The statutory intent for second-degree
assault is to intentionally commit the physical act constituting assault, while for felony
harassment it is to knowingly threaten to kill someone.” Perrin Slip Opinion, p.16

It is important to note that the same criminal conduct issue had no practical effect on the
defendant’s sentence. Under the MHSA, the Court of Appeals determined that the court was
not bound by the standard range any more than it was bound by the mandatory deadly
weapon prison sentence. The trial court was entitled to not apply either and thus did not err by
sentencing the defendant to no jail or prison time for the stabbing.

Training Takeaway

The calculation of offender scores, deadly weapon sentence enhancements, and other
Sentencing Reform Act options are all primary responsibilities of prosecutors. The
understanding of how the act operates and the lack of certainty in some provisions is good
background knowledge for officers and detectives.

A note of caution is appropriate. Be cautious and freely consult with legal advisors and
charging prosecutors as to any specific potential sentence in a particular case.

Law Enforcement Digest — October 2025


https://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.589

The Sentencing Reform Act has been with us (and has been interpreted by the courts) for over
40 years. There are numerous exceptions and options that can affect a potential sentence. Any

sentencing estimate (that might be conveyed to a victim or family member or the press) is an
estimate that could well be inaccurate.

EXTERNAL LINK: View the Court Document
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State v. Dervin, No. 85635- 9, Washington Court of Appeals, Division One (October 6, 2025)

Factual Background

A second case decided this month by the courts of appeals also arose from a friendship and
relationship marred by jealousy. The opinion is partially published. In the published part of the
opinion, the court addressed the correctness of a ruling restricting the defendant’s closing
argument. The court analyzed the issue under constitutional right-to-present-a-defense legal
standards.

The case arose from a domestic violence killing. The victim was a woman with whom the
defendant had a prior relationship. She became fearful of the defendant and sought to end her
relationship with him. Her efforts included obtaining a restraining order. But as is so often the
case, the order was never legally enforced and was disregarded by both the victim and the
defendant. In fact, the victim was living under the same roof as the defendant on the date of
the killing but was in the process of moving out.

The defendant and victim had a mutual friend, Mychael Greer. Mr. Greer began seeing the
victim before she completed her separation from the defendant. Mr. Greer was with the victim
and another male relative, Alerenzo Webb, at the defendant’s residence on the night of the
killing, helping her move. DNA evidence recovered during the police investigation also
indicated that Mr. Greer and the victim had sexual relations at some point before the victim’s
death.

The fatal incident took place on November 30, 2020. But before that incident, the defendant
committed a serious assault on the victim. This was in February 2020. The victim had gone
bowling with a girlfriend. The defendant became upset that she had gone out and tracked her
down. He confronted her at the bowling alley and accused her of having relations with a
nearby random group of young men who were bowling in the next lane over. The defendant
hit the victim in the head, dragged her from the bowling alley, and threw her in his car. On the
drive home, he hit her hard enough to knock her out.

The victim’s friends checked on her the next day. They found her with serious facial injuries.
She stated that the defendant had knocked her out, and she didn’t remember all that had
happened.
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The victim obtained a restraining order as a result of the attack but never enforced it. She
continued living with the defendant, and he allowed her to borrow his car after her own car
had broken down.

The November 30th fatal incident began innocently enough with Mr. Greer and Mr. Webb
helping the victim pack for the move. Webb left in the afternoon, but Greer stayed and
continued helping. The defendant learned that Greer was with the victim and went to the
residence. He saw Greer and the victim through a window. He forced his way in and went after
Greer. Greer fled on foot and left the area. He was captured on video surveillance leaving the
area.

Meanwhile, the defendant was left behind at the residence with the victim. After Mr. Greer’s
hasty exit from the residence, the defendant made several timestamped phone calls and
indicated to several witnesses that he had caught Greer with the victim and had fought with
Greer. He later also asked the victim’s son to go check on her and look for his keys, which he
claimed he dropped during a fight with Greer. The victim’s son went in the residence and found
the victim’s body badly beaten in the house. When advised of the victim’s condition, the
defendant suspiciously responded that she “should be fine, but that he needed to leave so as
not to be found violating the no-contact order.” Dervin Slip Opinion, p.6. In fact, she was not
fine. The victim’s injuries were fatal: the court noted that, “Jones died on scene. Jones had
injuries to her entire body. Most of her ribs were fractured, puncturing her lung eight times.” Id.

The defendant employed an “other suspect” defense. That is, he centered his arguments on
Mr. Greer’s alleged motive and opportunity to have committed the crime. In response, the
prosecution sought to introduce alibi testimony which would have indicated that Greer was
with another woman during the time period associated with the victim’s death. That evidence
was excluded because it was brought to light in late discovery.

The exclusion of the alibi evidence and the defendant’s exploitation of it was the issue
addressed by the Court of Appeals in the published portion of its opinion. During closing
argument, the defense attorney argued that Mr. Greer had no alibi, even though there was in
fact an alibi witness. The trial court sustained an objection from the prosecution to that
argument. And it was that ruling that became the primary issue on appeal.

Analysis of the Court

The defendant argued on appeal that the exclusion of his no alibi argument represented a
constitutional violation of his right to counsel and due process. The legal standards applied by
the court began with a general principle: “Because closing argument is the defendant’s last
chance to persuade the fact finder of a reasonable doubt, defense counsel must generally be
afforded the ‘utmost freedom in the argument of the case.”” Dervin Slip Opinion,

p.11. However, the court immediately noted that this general legal standard is not without
exceptions. One such exception is that defendant’s closing argument “must be restricted to
the facts and law of the case, ‘lest the jury be confused or misled.” ” Id.
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The legal standard most directly applicable to the decision concerned the defendant’s
argument about the alibi witness. In that regard, the court articulated another exception: “But
a party generally cannot comment on an opponent’s failure to call a witness if the witness’s
absence can be adequately explained.” Dervin Slip Opinion, p. 12

The court’s application of the right to counsel standards caused it to view the defendant’s
closing argument as a case of misleading the jury. The court noted: “In closing, Dervin then
stated, “[w]e have reasonable doubt here from a lack of evidence. There has been no
testimony of any conversation with or information from supposed alibi witnesses of Mychael
Greer after he went home.” Dervin Slip Opinion, p. 13

The trial court sustained an objection to this argument, and the Court of Appeals deemed the
ruling not to have been a violation of the right to counsel. The court explained, “But [the
argument] misrepresents the evidence. The State could not produce Vasquez’s testimony
because the trial court excluded that testimony at Dervin’s request, not because it did not
exist. And as noted, defense counsel generally may not comment on the State’s failure to call a
witness if that witness’s absence is easily explained.” Dervin Slip Opinion, p. 14

The court also rejected the defendant’s due process argument. That argument was that the
trial court’s ruling misled the defense attorney as to what he could argue. But consistent with
its right to counsel analysis, the court held that “Because the court only excluded statements
that misrepresented the evidence, we conclude that the court did not violate Dervin’s due
process rights.” Dervin Slip Opinion, p.15. The defendant was free to argue that there was a
lack of evidence which supported reasonable doubt. He just could not argue that there were
no witnesses who could have alibied Mr. Greer because that argument was false.

The remainder of the court’s opinion dealt with other trial issues and was unpublished.
Interested officers and detectives may review those issued in the slip opinion.

Training Takeaway

It is an important takeaway from this case that the exclusion of the alibi witness was a sanction
for a discovery violation. This means that the witness was not timely disclosed to the
defendant. There was no detail in the opinion as to the reasons why the witness was not
disclosed earlier, and for training purposes, the reasons are not crucial. Late disclosure of
witnesses can prove to be extremely damaging to the state’s case, as it could have been in this
case.

In this case, late disclosure resulted in the trial court punishing the prosecution by excluding
the alibi witnesses. That ruling, in turn, enabled the defendant to pursue a defense centered on
Mr. Greer having been the killer.
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The surest way for law enforcement and the prosecution team to have countered that defense
was to disclose the alibi witness well before trial. It follows that the most important takeaway
in this case is the need for clear and complete communication between law enforcement
investigators and the trial prosecutors about all aspects of the case. Diligence in uncovering
crucial witnesses and bringing them to the attention of the prosecution team as early as

possible ensures that discovery violations do not give the defendant unwarranted issues to
raise at trial.

EXTERNAL LINK: View the Court Document
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Federal cases should be reviewed by Washington law enforcement with caution. There are
many issues of interest to Washington law enforcement, to include criminal procedure, search
and seizure, application of evidence rules, and uses of force, and other constitutional issues,
that are decided differently by Washington courts compared to their federal counterparts.

All law enforcement personnel, parties, and agencies must review the actual published case
opinions in these cases and consult their agencies’ legal advisors, union counsel, and local
prosecutors for specific guidance on whether the application of federal cases should be applied
to specific issues in specific cases or investigations.

1
United States v. VanDyke |

No. 24-2861
Ninth Circuit Court 0 s . I i

October 27, 2025

United States v. VanDyke, No. 24- 2861, Ninth Circuit Court of Appeals (October 27, 2025)

Factual Background

Watershed decisions by the courts sometimes modify settled constitutional rights and can have
far-reaching consequences for law enforcement and prosecutors. Recent decisions concerning
the Second Amendment right to bear arms fall into this category. So far recent Second
Amendment decisions have not led to a flood of gun rights cases benefiting criminal
defendants. This case continues that trend.

The case began with the defendant having gone to court armed with a loaded .38

revolver. He entered an Idaho state courthouse with the gun and was evidently on his way to a
pretrial conference on a felony domestic violence charge. The charge in his criminal case, and
prior court protection orders, were the result of a series of stalking and harassing incidents of a
woman with whom he had been in a past relationship.

On the day the defendant went to court with the gun, the defendant was the subject of two
court orders and was charged with felony stalking and harassment charges. As a result of
having taken the gun to court, he was soon indicted in federal court for a federal firearm
violation. That charge was based on the defendant having been armed while subject to a
domestic violence court order.
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The court noted in its recitation of the facts that, “It is undisputed that the October no-contact
order against VanDyke satisfied the notice-and-hearing requirements of [the federal statute],
the restraint-from-stalking language in [the federal statute], and the prohibition on the “use,
attempted use, or threatened use of physical force against [an] intimate partner or child that
would reasonably be expected to cause bodily injury” in [the federal statute].” See 18 USC
§922(g). VanDyke Slip Opinion, pp. 8-9

The court’s description of the basis for the charge as not in dispute was because the
defendant’s only defense was that the statute was unconstitutional as applied to him. He
sought to use the Second Amendment as his shield. His defense did not prevent him from
being convicted in the trial court, nor did it cause the Ninth Circuit to overturn his conviction.

Analysis of the Court

The court’s analysis began by acknowledging ongoing changes in Second Amendment legal
standards. “Following the Supreme Court’s decision in Bruen in 2022, our analysis in Second
Amendment cases has changed dramatically... The first step in analyzing a Second Amendment
challenge is to ‘consider whether the Second Amendment’s plain text covers an individual’s
proposed course of conduct.’... If the plain text covers that conduct, then it is presumptively
protected by the Second Amendment....” VanDyke Slip Opinion, p. 9. See New York State Rifle
and Pistol Assoc. v. Bruen, 597 U.S. 1(2022)

In most cases, the first step in the analysis results in a recognition that the Second Amendment
right to bear arms does indeed apply to criminal defendants. That was true in this case.
However, the right to bear arms does not necessarily provide a viable defense. It did not in this
case.

The second part of the analysis has been referred to as the historical analogue test. “In that
determination, why a regulation burdens Second Amendment rights and how it does so are
“central” considerations... For a regulation to pass constitutional muster, its “why” and “how”
must have “a well-established and representative historical analogue.” VanDyke Slip Opinion, p. 9

The U.S. Supreme Court had previously refined the historical analogue test in a 2024

case, United States v. Rahimi. See also Law Enforcement Digest, June 2024. Rahimi was
concerned with the same federal statute at issue in this case, but a different subsection. That
difference did not affect the analysis. The court stated that the legal standard that applies to
domestic violence court order cases is based on historical firearm regulations and whether
they are similar to the regulations in this case. The court found two examples of historical
firearm regulations that supported its rejection of the Second Amendment in the defendant’s
case.
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The court’s first example was the disarmament of particular individuals. It found ample
historical support for disarming domestic violence offenders in the historical and legislative
record. “We conclude that the justification for the entry of the no contact order against
VanDyke—and thus this application of [the federal firearm statute] was the state court’s
implicit determination that he posed a threat to the physical safety of his victim and other
protected persons. This is not just analogous, but virtually identical, to the justification that the
Court upheld in Rahimi.” VanDyke Slip Opinion, pp. 14-15

The court then turned to what it called categorical disarmament. “The second tradition is
categorical disarmament, as manifested in laws forbidding firearm possession by whole groups
of people whom ‘the legislature deemed dangerous.” ” VanDyke Slip Opinion, p.10. Under this
aspect of the analysis, the VanDyke court also found sufficient “historical analogues.”
“VanDyke falls within at least one category of people who were historically disarmed on a
categorical basis: criminal defendants facing serious charges pending trial, including those
eligible for pretrial release.” VanDyke Slip Opinion, p. 15

The court’s historical analogue analysis left the defendant without Second Amendment
protection. Fortunately for all of us, domestic violence perpetrators under court-issued
domestic violence orders do not presently have a Second Amendment right to bear arms when
attending court for felony domestic violence charges.

Training Takeaway

The training takeaway for law enforcement from this case is the lack of Second Amendment
protection for criminal defendants unlawfully bearing arms. Second Amendment rights may
one day offer a defendant such as the defendant in VanDyke a constitutional defense. But not
just yet.

EXTERNAL LINK: View the Court Document

Law Enforcement Digest — October 2025


https://cdn.ca9.uscourts.gov/datastore/opinions/2025/10/27/24-2861.pdf

Law Enforcement Digest — October 2025
Cases & References

State v. Luna, No. 103251-0, Washington Supreme Court (October 30, 2025)

= Luna Slip Opinion

= Millerv. Alabama, 567 U.S. 460, 481(2012)
= RCW 13.40.740

= |laws 2021,Ch. 328,81

State v. Perrin, No. 58786-6, Washington Court of Appeals, Division Two (October 28, 2025)

=  Perrin Slip Opinion

= RCW 9.94A.510- 530
= RCW9.94A.533(4)(b)
= RCW9.94A.695

= RCW9.94A.589(a)

State v. Dervin, No. 85635-9, Washington Court of Appeals, Division One (October 6, 2025)

= Dervin Slip Opinion

United States v. VanDyke, No. 24-2861, Ninth Circuit Court of Appeals (October 27, 2025)

= VanDyke Slip Opinion

= 18 USC §922(g)

= New York State Rifle and Pistol Assoc. v. Bruen, 597 U.S. 1(2022)
=  United States v. Rahimi.

= Law Enforcement Digest, June 2024

Free access to Washington State judicial opinions can be obtained through the Washington State Judicial
Opinions Public Access Web site here: Free Washington Case Law Access

Case Review
The Washington State Judicial Opinions website provides free public access to the precedential,
published appellate decisions from the Washington State Supreme Court and Court of Appeals.

WA Legal Updates
For further reading, the following training publications are authored by Washington State legal experts
and available for additional caselaw review:

e Legal Update for WA Law Enforcement, authored by retired Assistant Attorney
General, John Wasberg

e Caselaw Update by WA Association of Prosecuting Attorneys

Past versions of the Law Enforcement Digests can be found on the WSCJTC Website
https://cjtc.wa.gov/



https://cjtc.wa.gov/
https://www.courts.wa.gov/opinions/pdf/1032510.pdf
https://www.supremecourt.gov/opinions/boundvolumes/567BV.pdf
https://app.leg.wa.gov/RCW/default.aspx?cite=13.40.740
https://lawfilesext.leg.wa.gov/biennium/2021-22/Pdf/Bills/Session%20Laws/House/1140-S.SL.pdf?cite=2021%20c%20328%20s%201
https://www.courts.wa.gov/opinions/pdf/D2%2058786-6-II%20Published%20Opinion.pdf
https://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.510
https://app.leg.wa.gov/RCW/default.aspx?cite=9.94a.533
https://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.695
https://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.589
https://www.courts.wa.gov/opinions/pdf/856359%20orderandopinion.pdf
https://cdn.ca9.uscourts.gov/datastore/opinions/2025/10/27/24-2861.pdf
https://www.govinfo.gov/content/pkg/USCODE-2024-title18/pdf/USCODE-2024-title18-partI-chap44-sec922.pdf
https://www.supremecourt.gov/opinions/21pdf/597us1r54_7648.pdf
https://www.supremecourt.gov/opinions/23pdf/22-915new_ihdk.pdf
https://www.cjtc.wa.gov/sites/default/files/2024-09/June%202024%20LED%20-%20Website.pdf
https://advance.lexis.com/container?config=00JABiZDFhYmU0My03MTRiLTQ1OTYtOGFjYi02Yjg0MWYzZTYzNGMKAFBvZENhdGFsb2f9AmKsL25rOJ32peBAlAS6&crid=dfb1271e-4410-4b3f-96dc-c967ba2033d0
https://advance.lexis.com/container?config=00JABiZDFhYmU0My03MTRiLTQ1OTYtOGFjYi02Yjg0MWYzZTYzNGMKAFBvZENhdGFsb2f9AmKsL25rOJ32peBAlAS6&crid=0c7b7aa9-95b5-451e-b49b-eb0f057fc45f&prid=dfb1271e-4410-4b3f-96dc-c967ba2033d0
https://www.waspc.org/legal-update-for-washington-law-enforcement
https://waprosecutors.org/caselaw/

	Covering cases published in October 2025
	Case Menu
	State v. Luna, No. 103251-0, Washington Supreme Court (October 30, 2025)
	Analysis of the Court
	Training Takeaway

	State v. Perrin, No. 58786-6, Washington Court of Appeals, Division Two (Oct. 28, 2025)
	Analysis of the Court
	Training Takeaway

	State v. Dervin, No. 85635-9, Washington Court of Appeals, Division One (October 6, 2025)
	Analysis of the Court
	Training Takeaway

	United States v. VanDyke, No. 24-2861, Ninth Circuit Court of Appeals (October 27, 2025)
	Analysis of the Court
	Training Takeaway

	Cases & References



