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This information is for REVIEW only. If you want to take this course for CREDIT toward your 24-hours of in-
service training, please contact your training officer. They will be able to assign this course in Acadis. 

Cases in the Law Enforcement Digest are briefly summarized, with a focus on how the rulings may impact 
Washington law enforcement officers or shape future investigations and charges. Each cited case features a 
hyperlinked title for those interested in reading the court’s full opinion. Additionally, links to key Washington 
State prosecutor and law enforcement case law reviews and references are provided. 

The materials included in the LED Online Training are for training purposes only. All officers should continue to 
consult with their department's legal advisor regarding guidance and policies relevant to their specific agency.  

LED Author: James Schacht 

Each month's Law Enforcement Digest covers court rulings issued by some or all of the following courts:  

• Washington Courts of Appeals. The Washington Court of Appeals is the intermediate-level appellate 
court for the state of Washington. The court is divided into three divisions. Division I is based in Seattle, 
Division II is based in Tacoma, and Division III is based in Spokane.  

• Washington State Supreme Court. The Washington Supreme Court is the highest court in the judiciary 
of the U.S. state of Washington. The court is composed of a chief justice and eight justices. Members of 
the court are elected to six-year terms.  

• Federal Ninth Circuit Court of Appeals. Headquartered in San Francisco, California, the United States 
Court of Appeals for the Ninth Circuit (in case citations, 9th Cir.) is a federal court of appeals that has 
appellate jurisdiction over the district courts in the western states, including Washington, Alaska, 
Arizona, California, Hawaii, Idaho, Montana, Nevada, and Oregon. 

• United States Supreme Court: The Supreme Court of the United States is the highest court in the 
federal judiciary of the United States of America.  

Washington Legal Updates 

The following training publications are authored by Washington State legal experts and available for additional 
caselaw review: 

• Caselaw Update by WA Association of Prosecuting Attorneys 

Case Review 

The Washington State Judicial Opinions website provides free public access to the precedential, published 
appellate decisions from the Washington State Supreme Court and Court of Appeals. 

https://waprosecutors.org/caselaw/
https://advance.lexis.com/container?config=00JABiZDFhYmU0My03MTRiLTQ1OTYtOGFjYi02Yjg0MWYzZTYzNGMKAFBvZENhdGFsb2f9AmKsL25rOJ32peBAlAS6&crid=dfb1271e-4410-4b3f-96dc-c967ba2033d0
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Summary of this Month’s Cases 

This month brings us only one partially published case from our state courts that is of general interest to law 
enforcement officers. The training materials are therefore rounded out with unpublished cases, several of 
which are well worth reading. 

The state court issues this month include: (1) possession with intent, (2) the element of possession, (3) 
Miranda and a knowing and intelligent waiver of the right to a lawyer in an aggravated murder case, and (4) 
"true threats" in harassment cases. Plus there is one Ninth Circuit case, which concerns a murder of a federal 
officer during an anti-police, George Floyd uprising. 

Case Menu 
• State v. Hoover, No. 87203-6, Washington Court of Appeals, Division One (Partly Published, Dec 22, 2025 
• State v. Zeno, No. 60418-3, Washington Court of Appeals, Division Two (Unpublished, Dec 23, 2025) 
• State v. Sanders, No. 88037-3, Washington Court of Appeals, Division Two (Unpublished, Dec 8, 2025 
• State v. Byers, No. 60168-1, Washington Court of Appeals, Division Two (Unpublished, Dec 23, 2025) 
• United States v. Justus, No. 241641, Ninth Circuit Court of Appeals (Dec 19, 2025) 

General Disclaimer 
The case digests presented here are owned by the Washington State Criminal Justice Training Commission. 
They are created from published slip opinions1 and are general and may not apply to specific issues in specific 
cases or investigations. They are published as a research and training resource for law enforcement officers, 
investigators, detectives, supervisors, agencies, and other interested law enforcement-related parties.  

The digests do not constitute legal advice, nor does their publication create or imply an attorney-client 
relationship with any law enforcement agency, officer, or party. All law enforcement personnel, parties, and 
agencies must review the published case opinions and consult their agencies’ legal advisors, union counsel, 
and local prosecutors for specific guidance on the application of the opinions to specific issues in specific cases 
or investigations. 

Questions? 
Please contact your training officer if you want this training assigned to you. Visit the ACADIS portal page for 
status, news and resources for organizations, officers and training managers news, updates, and links. 

 

Note: You may see Id. at the end of some paragraphs in this LED. It is used to refer to the 
immediately preceding citation.  

 
1 Slip opinions are frequently revised after initial publication and after the creation of these case digests. In any specific case or 
investigation, it is necessary to review the final version of the opinion published by the Washington State Judicial Opinions 
website. 
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Unpublished Opinion Disclaimer 

This month, all cases are unpublished, with one exception. That one exception is the first case, which is 
partially published. Unpublished cases and parts of cases do not constitute case law and are not mandatory 
authority in court proceedings. A court rule provides the following concerning unpublished cases: 
“Unpublished opinions of the Court of Appeals have no precedential value and are not binding on any court. 
However, unpublished opinions of the Court of Appeals filed on or after March 1, 2013, may be cited as 
nonbinding authorities, if identified as such by the citing party, and may be accorded such persuasive value as 
the court deems appropriate.” GR 14.1(opens in a new tab) 

These cases are of interest to law enforcement even though they are unpublished. The courts’ resolutions of 
issues in particular cases under particular facts provide insight into the possible way in which issues may be 
decided in the future. Just as a court may not rely on unpublished cases as mandatory authority, law 
enforcement should also not consider such cases mandatory but should instead accord such cases such 
persuasive value as they deem appropriate keeping in mind that it was a panel of appellate judges who issued 
the unpublished opinion. 

 

https://www.courts.wa.gov/court_rules/pdf/GR/GA_GR_14_01_00.pdf
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State v. Hoover, No. 87203-6, Washington Court of Appeals, Division One (Partly Published, Dec 22, 2025) 

Factual Background 

In a drug case, the question of whether the drug possession is simple possession or 
possession with intent depends on the details. Intent to deliver is nearly always proved by 
circumstantial evidence that allows a jury to infer what the defendant’s plans for the drugs 
were. The published portion of this case affirmed a jury’s verdict on intent to deliver and 
provides good insight into how the appellate courts review such cases. 

The incident took place in June 2022. The investigating deputy was looking 
specifically for the defendant because he had an outstanding warrant. The 
charge in the warrant case was not described by the court. The deputy found 
the defendant at a grocery store in a vehicle in the driver’s seat. An 
unidentified woman was in the passenger seat. 

The defendant was arrested and secured in handcuffs. The deputy spoke to the 
woman, but no description of what she may have said was included in the 
court’s opinion. 

Thereafter, the deputy searched the vehicle incident to arrest and found the 
following: 

1. From the defendant’s sweatshirt, a drug pipe, and aluminum foil with 
“black residue.” 

2. In another pocket of the sweatshirt, a plastic bag with 
methamphetamine. 

3. Also on the defendant’s person, $200 cash. 
4. From the passenger side of the vehicle, a second drug pipe. 
5. From the back seat, behind the driver’s seat, a bag of 50 fentanyl pills. 
6. Also from the backseat, pieces of “metal foil balled up.” 

Hoover Slip Opinion, p. 2 
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The physical evidence was supplemented by testimony from two deputies at 
trial. In addition to the above facts, they testified about the value of the drugs, 
the significance of the packaging, and the significance of the amounts of each 
drug. 

The defendant was charged with possession with intent of both 
methamphetamine and fentanyl. He chose to go to trial and was convicted of 
both charges. This appeal followed. 

The issue in the published portion of the court’s opinion was whether there 
was sufficient evidence to support the intent to deliver convictions. The court 
also resolved two other trial issues which can be reviewed in the slip opinion. 

Analysis of the Court 

The sufficiency of the evidence issue is from the constitutional due process 
requirement that a criminal conviction must be based on proof beyond a 
reasonable doubt. In court, the jury is the “finder of fact.” They are the 
primary participant in trial proceedings for evaluating the quantum of proof 
from the evidence introduced at trial. 

The primacy of the jury’s role in fact-finding means that appellate review is 
deferential to a jury’s decision. The sufficiency of the evidence constitutional 
standards include that the appellate court considers whether “any rational 
trier of fact” could have found the defendant guilty, and that the defendant 
must “admit the truth of the State’s evidence and all reasonable inferences 
drawn from it.” Hoover Slip Opinion, p. 3.  Because an appellate court would 
have to articulate why all courts would have considered the jury irrational, 
sufficiency claims are weighted in favor of the prosecution and law 
enforcement. 

After discussing the sufficiency constitutional standards, the court turned to 
the elements of the possession with intent charge. The charge provides that, 
“[I]t is unlawful for any person to manufacture, deliver, or possess with intent 
to manufacture or deliver, a controlled substance,” and deliver means to 
“transfer from one person to another.” Hoover Slip Opinion, p. 4.  This 
definition of the crime highlights that the mental process of the defendant’s 
intent is often the central issue. It also means that for a street level dealer 
(who invariably is also a drug user) intent to deliver (rather than use) the 
possessed drugs can be difficult to prove. 

 



LAW ENFORCEMENT DIGEST – DECEMBER 2025 

Proof in this case was assisted by a further legal standard that had been 
enunciated in prior cases.  “Washington cases where intent to deliver was 
inferred from the possession of a quantity of narcotics all involved at least one 
additional factor.”  Hoover Slip Opinion, p. 4 (italics added) 

After discussing the legal standards, the court applied them to the facts and 
evidence. As to the money found on the defendant’s person, the court declared 
that it was for the jury to decide whether the amount and denominations (a 
$100 bill and five $20s) was indicative of drug dealing. Likewise, it was for the 
jury to decide that two separate drugs, held in two different areas of the 
vehicle and in different dosage quantities was indicative of dealing. “And, the 
jury heard evidence that another person had been sitting in Hoover’s truck 
with him, near where a second pipe used for ingesting drugs was 
found.” Hoover Slip Opinion, p. 11.  That fact supported an inference that the 
passenger was a customer. 

In the end, the court determined that the six facts enumerated in its factual 
description supported the conviction. But it also determined that the opinion 
testimony of the officers as to the significance of the value, packaging, and 
quantity of the drugs added to the quantum of proof. Thus, it had little 
difficulty sustaining the jury’s decision. 

Training Takeaway 

It was not inevitable that the trial court would admit into evidence the opinion 
testimony of the two deputies. Such decisions depend on the formal education 
of an officer, his personal experience, the length of time he has encountered 
drug dealing, and how current his knowledge of drug dealing in the area is. An 
officer who is confident and can explain not only what his opinion is but what 
his expertise consists of and the specific, significant features that show drug 
dealing in a particular case will be more likely to be permitted to give expert 
testimony. 

A good approach (both in testimony and report writing) is to consider the 
court and the jury to be naïve and unsophisticated. The drug world is a 
subculture that ordinary people are unfamiliar with. A $100 bill alongside five 
$20 bills means something to a drug investigator. But it needs to be spelled out 
in court so that the hidden meaning has substance for the judge and jury 
deciding the case. 

EXTERNAL LINK: View the Court Document 

https://www.courts.wa.gov/opinions/pdf/872036.pdf
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State v. Zeno, No. 60418-3, Washington Court of Appeals, Division Two (Unpublished, December 23, 2025) 

Factual Background 
Possession of contraband, whether it be illegal drugs or an unlawfully possessed firearm, can 
be thought of as easy to prove. But the ingenuity of defendants in simple possession cases 
knows no bounds. It would be a mistake to ever assume that a suspect’s possession of 
contraband is obvious. 

This case arose from a one car, no injury, DUI accident. The investigating officer 
came upon the defendant standing outside the driver’s door of the car. Tire tracks 
and a downed utility pole showed that the car had left the roadway, knocked over 
the pole, and came to a stop perpendicular in the roadway. The officer initially 
stopped to render aid. 

The defendant was detained. Pre-arrest (and without Miranda) he admitted to 
being the driver and sole occupant of the car. He stated that the car was his 
girlfriend’s. He said that he lost control, left the roadway, knocked over the 
utility pole, and came to a stop in the roadway. He also showed signs of 
intoxication, which led the officer to investigate DUI. 

The DUI investigation included field sobriety tests. The defendant did not pass. 
He was therefore arrested for DUI. The officer did not advise the defendant of 
his Miranda rights. But after placing him under arrest, he asked if there was 
anything the defendant wanted from the car since he was being arrested. The 
defendant responded that he wanted his wallet and cell phone but did not say 
where they were in the car. The trial court ruled that the statement was 
admissible even though the defendant had not been Mirandized because the 
question did not constitute custodial interrogation. 

The officer went back to the car for the wallet and cell phone. He saw a jacket on 
the driver’s seat of the car and soon discovered that there was a gun in the jacket. 
He then sealed the car and later applied for a search warrant. After the search 
warrant, the gun proved to be a loaded .38 caliber revolver. 
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The court’s opinion did not include any statements the defendant might have 
made concerning the gun. It is unknown whether the officer did not ask any 
questions or otherwise engage the defendant in conversation, or whether they 
were suppressed as a result of the defendant not having been advised of 
his Miranda rights. 

The defendant turned out to be a serious offender. He had a serious prior 
felony offense conviction and was charged with first-degree unlawful 
possession of a firearm. He was convicted after a bench trial and this appeal 
followed. 

Analysis of the Court 

The court began with the familiar constitutional legal standards that apply to 
sufficiency of the evidence cases. These included (1) that the evidence and facts 
are analyzed by the appellate court as to whether “any rational trier of fact” 
could have found the elements of the crime beyond a reasonable doubt, and (2) 
that the challenge “admits the truth of the State’s evidence and all inferences 
that reasonably can be drawn therefrom.”  Zeno Slip Opinion, pp. 7-8 

The court then discussed the possession element of the charge. That element 
included that the defendant must have had “custody, control, or possession” of 
the firearm or have “receive[d]” it.  And further, that possession may be either 
“actual or constructive” and that constructive possession means that “the 
defendant had dominion and control over the firearm.” Zeno Slip Opinion p. 8 

Because the defendant did not have the revolver in his hands or on his person, 
the court analyzed the possession element as constructive possession. It noted 
that, “An individual’s sole occupancy and possession of a vehicle’s keys 
sufficiently supports a finding that the defendant had dominion and control 
over the vehicle’s contents.” Zeno Slip Opinion, p. 9.  The court then observed 
that, “Because the jacket was lying on the driver’s seat, where Zeno admitted he 
had been sitting, Zeno had to have been (1) sitting on the jacket; (2) wearing the 
jacket, removed it, and placed it on the driver’s seat; or (3) simply placed the 
jacket on the driver’s seat following the accident.” Zenon Slip Opinion, p.10.  Any 
of these possibilities would have been sufficient to prove the defendant knew 
the gun was in the jacket and therefore had constructive possession. 

In light of its three-possibility analysis, the court held that the defendant had 
constructive possession. The defendant had knowledge, dominion, and control 
over the firearm and thus the jury’s guilty verdict was a rational decision on the 
evidence from the trial. 
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Training Takeaway 

A slight change in the facts in this case might have made a difference. Had the 
jacket been found on the passenger seat, the three-possibility analysis 
employed by the court would not have stood. Had that been the case, a 
question from the officer post-Miranda and a statement from the defendant 
might well have been the best way to prove constructive possession. In that 
regard, the lack of Miranda warnings after the defendant was arrested might 
have been crucial. 

There are constitutional and court rule reasons to advise a defendant of 
his Miranda rights after arrest. This case also shows that the warnings can also 
further an investigation. 

EXTERNAL LINK: View the Court Document 

https://www.courts.wa.gov/opinions/pdf/D2%2060418-3-II%20Unpublished%20Opinion.pdf
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State v. Sanders, No. 88037-3, Washington Court of Appeals, Division Two (Unpublished, December 8, 2025) 

Factual Background 

Aggravated first-degree murder is our state’s most serious and consequential crime. The 
need to dot the I’s and cross the T’s in an aggravated murder investigation is paramount. 
Nowhere is that truer than in the questioning of a suspect. This case concerns Miranda and 
whether the defendant waived his Miranda rights. 

Very few of the facts of the murder were included in the court’s opinion. It was 
an intimate partner case, and the defendant had been charged in municipal 
court with a domestic violence charge involving the same victim. The 
municipal court case occurred less than a month prior to the aggravated 
murder. 

In court proceedings in the municipal case, the defendant applied for a court-
appointed lawyer. He was informed by the court and the public defender’s 
office that he was not eligible for a court-appointed lawyer because he had too 
many financial resources. He was therefore told that he would need to hire his 
own lawyer. 

The murder took place November 10, 2021. The defendant was arrested the 
same day and questioned by detectives. The questioning took place at the 
police headquarters in an interview room equipped for audio and video 
recording. The defendant’s advisement of Miranda rights and his reference to 
and reading of the printed advisement of rights form were audio and visually 
recorded. The video recording proved to be of great significance in the 
resolution of the Miranda issue. 

The detectives read the defendant his advisement of rights. After doing so, 
they had a brief conversation with him that included a reference to his having 
been denied a public defender by the municipal court. 
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The printed transcript of the interview included the following exchange: 

Speaker Statement 

Detective 
Maahs 

Miranda rights read from a printed 
form, which included the question, “Do 
you understand these rights?” 

Sanders Yes. 

Detective 
Maahs 

All right. Having these rights in mind 
are you willing to talk to us? 

Sanders 

I’ll talk to you guys, but like I said, I 
couldn’t afford to get the attorney and 
they said I couldn’t get a state 
prosecutor[3] because when I was in jail 
the last time they said I was making too 
much, even though I lost my job while I 
was in the jail. 

Detective 
Maahs Okay. 

Sanders Okay. 

Detective 
Shank So do you want to talk to us? 

Sanders I’ll talk to you guys. And like I said, an 
attorney’s always nice too, you know. 

Detective 
Maahs 

Okay. So we, we just want to get a little, 
a little bit of background from you. 

Sanders Slip Opinion, pp. 3-4 

After the exchange, the defendant continued to dialog with the detectives. He 
appeared to ask about a lawyer while referencing his experience in the 
municipal court. During the dialog, he asked, “So, public defender, attorney 
since I can’t afford one or what are you guys talking about?” To which 
Detective Shank responded, “Well, we can’t really give you legal 
advice.” Sanders Slip Opinion, pp. 3-4.  Thereafter, the defendant read aloud the 
rights form to himself and signed the waiver portion. 
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The details of the defendant’s questioning were not included in the court’s 
opinion. But the court indicated that he confessed to stabbing the two victims 
and taking a phone from one of them. He also identified the locations of key 
evidence, including the murder weapon. 

The defendant was assigned a public defender for the court case. He filed a 
motion seeking suppression of the confession. His argument to the trial court 
was: “Sanders urged his ‘statements clearly indicate that he knows he can 
have an attorney in theory, but he does not believe he can actually get one, 
because he cannot afford to hire one, but also makes too much money to be 
appointed one.’ ” Sanders Slip Opinion, p. 6.  The trial court denied the motion. 
The defendant was then convicted as charged and this appeal followed. 

Analysis of the Court 

The court began by reviewing several factual findings and legal conclusions by 
the trial court. The court held that the factual findings were supported by the 
evidence and, therefore, would be considered settled on appeal. The court then 
applied the Miranda standards to the defendant’s questioning and confession. 

The legal standards for a valid Miranda waiver are well-settled. The waiver is 
valid when it is shown by a preponderance of the evidence that the defendant 
made “a knowing, voluntary, and intelligent waiver of Miranda rights…” and 
“[o]nly if the totality of the circumstances surrounding the interrogation 
reveals both an uncoerced choice and the requisite level of comprehension 
may a court properly conclude that the Miranda rights have been waived.” 
 Sanders Slip Opinion, pp. 7-8 

The defendant’s challenge was to whether the defendant had “the requisite 
level of comprehension.” Id.  He argued that the municipal court proceedings 
led to him being confused about the right to counsel. But the court thought 
otherwise and placed a great deal of weight on what could be seen (rather than 
heard) in the interrogation video. After the defendant referenced having been 
denied a lawyer by the municipal court, he bent over and read out loud the 
printed Miranda form, including the waiver.  Then he signed the waiver. 

The court differentiated the defendant’s understanding of his right to a lawyer 
in the municipal case from his right to a lawyer during the murder 
questioning. “However, Sanders was speaking to his ability to afford counsel 
instead of having one at public expense, rather than his right to have counsel 
present during questioning.  
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The court could validly discredit Sanders’s claim of confusion based on his 
affirming to officers that he understood his rights, his reading the Miranda 
waiver out loud to himself, and his signing immediately thereafter attesting 
again that he ‘understand[s] each of these rights’ of which he is ‘fully aware.’ 
”  Sanders Slip Opinion, p. 10 

The court then addressed the defendant’s claim that the statement that the 
detectives could not give legal advice was deceptive. The court discussed prior 
cases both federal and state. In one, federal agents advised a defendant that 
the issue of an attorney would be dealt with in court. That statement was 
misleading because the right to a lawyer in court is distinct from the right to a 
lawyer during questioning. See State v. Whitaker, 133 Wn. App. 
199(2006).(opens in a new tab) The court distinguished this case 
from Whitaker because, the Miranda form which the defendant read aloud to 
himself explicitly stated that he had a right to a lawyer at public expense 
during questioning. 

The court also found it to be significant that the defendant had been advised of 
and waived his Miranda rights twice before. The court cited 
the Luna case(opens in a new tab) decided by the Washington Supreme Court 
just two months before in October 2025. The court in Luna held 
that Miranda had been violated in a case involving questioning a female 
juvenile suspect. The Luna court found it significant that the suspect had never 
before been given her Miranda rights. That circumstance supported the 
inference in this case that the defendant’s prior experience 
with Miranda indicated that he had sufficient understanding of his rights to 
make a valid waiver. 

The last issue decided by the court was whether the references to an attorney 
required the detectives to stop questioning and clarify. The court held that 
they were not required to do so. “As shown above, Sanders opted to suspend 
the conversation and read the accurate Miranda waiver himself out loud 
instead of waiting for Maahs’s response. Sanders then signed the waiver to 
attest he was ‘fully aware of these rights’ and ‘understand[s] each of these 
rights.’ Only after that point did the officers begin their interrogation.” 
 Sanders Slip Opinion, pp. 15-16 

https://advance.lexis.com/documentpage?pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4JRV-SGF0-0039-44BF-00008-00&pdcontentcomponentid=506038&config=00JABhZjY0ZmI3Ny04MzkwLTRlMzAtYjllNC03MzdlOTgyYTY2MDEKAFBvZENhdGFsb2eA00v3ycmKG7ve38pfdpvF&ecomp=6sm_k&earg=sr1&crid=d4a69963-5abe-4557-98e7-35aac9200e30
https://advance.lexis.com/documentpage?pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4JRV-SGF0-0039-44BF-00008-00&pdcontentcomponentid=506038&config=00JABhZjY0ZmI3Ny04MzkwLTRlMzAtYjllNC03MzdlOTgyYTY2MDEKAFBvZENhdGFsb2eA00v3ycmKG7ve38pfdpvF&ecomp=6sm_k&earg=sr1&crid=d4a69963-5abe-4557-98e7-35aac9200e30
https://www.courts.wa.gov/opinions/pdf/1032510.pdf
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Training Takeaway 

There is infinite variation in how questioning can go after Miranda warnings. 
The crucial takeaway from this case is that a knowing, intelligent, and 
voluntary waiver is necessary. When a suspect attempts to engage in dialog, it 
is inevitable that an issue will arise with one or the other of those three 
requirements. It is therefore necessary for officers and detectives to always be 
mindful of what the defendant has said and how and when he said it during 
the Miranda advisement. 

The “how and when” in this case supported the validity of the defendant’s 
waiver. Although the court did not quote the defendant when he read 
the Miranda form aloud to himself, it could see from the video that that is 
exactly what he did. What better evidence of a valid waiver could there be, than 
for the defendant to read aloud the entire Miranda form before signing the 
waiver? 

Officers and detectives would do well to be aware of what is said during 
questioning, and equally as important, how it looked on video. 

EXTERNAL LINK: View the Court Document 

https://www.courts.wa.gov/opinions/pdf/880373.pdf
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State v. Byers, No. 60168-1, Washington Court of Appeals, Division Two (Unpublished, December 23, 2025) 

Factual Background 
Most crimes are intended to punish actions that bring about an injurious result. A class of crimes 
which involves non-physical injury, are crimes which punish threats. Harassment offenses are 
one example. And the crime of Threats to Bomb or Injure Property, which is the crime involved in 
this case, is another. Threats are by their very nature communications. As such these crimes can 
involve free speech issues, especially when they touch upon hot button political issues. 

The communication in this case was disseminated in October 2022. The threat 
was delivered via text message. It was motivated by the defendant’s anti-
abortion beliefs. After railing against Planned Parenthood and comparing it to 
Hitler and Nazis, the threat part of the message stated: “I know you guys all 
have plenty of weapons. If you’re interested in shutting down the clinic, please 
let me know. Otherwise, what is the purpose of having weapons against a 
tyrannical government? [T]hey collect dust, and these poor children are being 
slaughtered daily.”  Byers Slip Opinion, p. 2 

According to the opinion, the message was delivered to individuals thought to 
be sympathetic to the defendant’s anti-abortion politics. One of the recipients, 
a pastor, reported it to the police. The police investigation included a search 
warrant and seizure of “a tactical vest, an assault rifle, several magazines and 
ammunition, a knife, another handgun, and additional rounds,” together with 
anti-abortion materials. Testimony from the investigators established that 
the threat was against a particular clinic in Vancouver. 

The defendant was charged with threats to bomb or injure property. See RCW 
9.61.160(opens in a new tab). He brought a suppression motion seeking to 
suppress the physical evidence and presented a defense relying on lack of 
evidence that the defendant was the one who sent the threat. The defendant 
was found guilty. 

https://app.leg.wa.gov/rcw/default.aspx?cite=9.61.160
https://app.leg.wa.gov/rcw/default.aspx?cite=9.61.160
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Analysis of the Court 

The primary issue on appeal was sufficiency of the evidence. The court began 
with the general sufficiency constitutional standards. These included that review 
focuses on whether “any rational trier of fact” could have found the defendant 
guilty, and that the evidence is “considered in a light most favorable to the 
prosecution.” Byers Slip Opinion. p.5.  The court then addressed what it termed the 
“true threat” issue. 

A true threat is a term of art in harassment cases that differentiates protected 
speech from constitutionally unprotected speech. The court noted, “However, 
because this issue involves a First Amendment consideration—whether Byers’ 
message constituted a ‘true threat’ and therefore unprotected speech—'[i]t is 
not enough to engage in the usual process of assessing whether there is sufficient 
evidence in the record to support the trial court’s findings.’... We must 
independently review the crucial facts that bear on the constitutional question.” 
 Byers Slip Opinion, p. 6 

The constitutional legal standard defining a true threat requires a specific mental 
state. The court articulated the standard as follows: “Accordingly, in addition to 
the statutory elements, the State must prove ‘that the defendant consciously 
disregarded a substantial risk that [the] communications would be viewed as 
threatening violence.’ ”  Byers Slip Opinion, p. 6-7 

The defendant’s appeal claimed that his text was political speech rather than a 
true threat. The court disagreed. It viewed the text as “more than hyperbolic 
political speech….” Byers Slip Opinion, p. 8.  It compared the text to another case in 
which a defendant had yelled “f**k the police” while gesturing without a firearm 
but as if armed with one. See City of Seattle v. Buford-Johnson, 20 Wn. App. 2d 616 
(2021)(opens in a new tab). In the Buford-Johnson case, the court determined that 
the verbalized epithet and accompanying gesture were “a generalized and 
political statement of animosity” toward the police rather than a true threat. 

The court in this case distinguished it from Buford-Johnson. “These statements 
were not merely generalized political statements of animosity like the conduct in 
Buford-Johnson—Byers’ statements were a specific call to a particular audience 
to stop Planned Parenthood through violence.” Byers Slip Opinion, p. 9. 
 Accordingly, the court held that the threat was a true threat and not protected 
political speech. 

The remainder of the opinion dealt with trial issues. Interested officers may read 
the slip opinion for the court’s resolution of those issues. 

https://advance.lexis.com/documentpage?pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A64D5-FFS1-JC5P-G21S-00008-00&pdcontentcomponentid=506038&config=00JABhZjY0ZmI3Ny04MzkwLTRlMzAtYjllNC03MzdlOTgyYTY2MDEKAFBvZENhdGFsb2eA00v3ycmKG7ve38pfdpvF&ecomp=6sm_k&earg=sr1&crid=13de2e08-e726-4da1-b118-13f323c8813f
https://advance.lexis.com/documentpage?pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A64D5-FFS1-JC5P-G21S-00008-00&pdcontentcomponentid=506038&config=00JABhZjY0ZmI3Ny04MzkwLTRlMzAtYjllNC03MzdlOTgyYTY2MDEKAFBvZENhdGFsb2eA00v3ycmKG7ve38pfdpvF&ecomp=6sm_k&earg=sr1&crid=13de2e08-e726-4da1-b118-13f323c8813f
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Training Takeaway 

There are few issues more likely to generate “hyperbolic political speech” 
than abortion. Unfortunately, abortion is an issue also likely to generate “true 
threats” from individuals with more passion than self-control. For police 
investigators, prosecutors, and courts, in cases that touch upon hot-button 
issues such as abortion, immigration, police reform, and the like, the need to 
differentiate between criminal threats and free speech is sure to be an ongoing 
challenge. 

EXTERNAL LINK: View the Court Document 

https://www.courts.wa.gov/opinions/pdf/D2%2060168-1-II%20Unpublished%20Opinion.pdf
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United Federal cases should be reviewed by Washington law enforcement with caution. There are 
many issues of interest to Washington law enforcement, to include criminal procedure, search and 
seizure, application of evidence rules, and uses of force, and other constitutional issues, that are 
decided differently by Washington courts compared to their federal counterparts.  

All law enforcement personnel, parties, and agencies must review the actual published case opinions in 
these cases and consult their agencies’ legal advisors, union counsel, and local prosecutors for specific 
guidance on whether the application of federal cases should be applied to specific issues in specific 
cases or investigations.  

States v. Justus, No. 241641, Ninth Circuit Court of Appeals (December 19, 2025) 

Factual Background 

Animosity towards law enforcement is nothing new. Judging by the headlines, ideological 
animosity is growing, finding political support from political leaders, and fueling 
increasing danger to officers. This case involves the death of an officer from a drive-by 
shooting said to have originated during a George Floyd protest. 

The incident took place on May 29, 2020, in Oakland, California. The 
defendant was the driver in the drive-by shooting and was therefore an 
accomplice to a shooter named Carrillo. The defendant and Carrillo shared 
ideological beliefs that included anarchy and violent animosity toward law 
enforcement. The ideology was labeled “Boogaloo.” Boogaloo was described 
by the court as a libertarian movement that advocated civil war or an uprising 
against the government. 

Boogaloo included its own coded communications conventions. The code was 
calculated to conceal planned violence toward law enforcement. Law 
enforcement agencies were referred to using code phrases such as “alphabet-
bois” and “specialty soup bois.” The intent to engage in violence at so-called 
protest events was referred to as a “hootenanny.” 
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During May 2020, the defendant and Carrillo communicated in code about 
their premeditated intent to engage in homicidal violence toward random law 
enforcement during a so-called protest. Utilizing Facebook, “Justus also 
commented ‘Let’s boogie’ on one of Carrillo’s posts which announced that it 
was ‘a great opportunity to target the specialty soup bois,’ and linked to a 
video showing a large crowd attacking two law enforcement vehicles. Justus 
told a friend that he was meeting with Carrillo for the protest and stated that 
they were ‘gonna play with some creepers and spicy drinks . . . Maybe some 
pews and pops.’ ”  Justus Slip Opinion, p. 5 

On the day of the shooting, the defendant picked up Carrillo. At 9:41 the 
defendant drove the van past the federal courthouse, which was being 
protected by federal security officers. As he drove by, Carrillo opened fire with 
an assault-style rifle from the back passenger sliding door. He fired nineteen 
shots and killed one officer and severely wounded another. 

Much of the detail of the crime was presented from the perspective of the 
defendant’s self-serving claims. He claimed that he was forced to participate 
by threats of violence from Carrillo. But the evidence belied his claims. He left 
Carrillo in the van and walked alone around the courthouse amid the protest 
before the shooting. He claimed that he returned to the van despite his mortal 
fear of Carrillo because he left his backpack in the van. 

After the shooting, the defendant attempted to conceal his involvement. He 
disposed of his clothing, scrubbed his social media, and deleted messages with 
Carrillo. Carrillo was arrested first, during a shootout with local law 
enforcement. The defendant turned himself in after Carrillo’s arrest but only 
after realizing that he was being surveilled by federal agents. He claimed that 
it was all Carrillo and that he never intended to help Carrillo attack law 
enforcement. 

The defendant was indicted in federal court. He went to trial and was convicted 
of murder and attempted murder for the death and injury to the two federal 
officers. 

Analysis of the Court 

The court addressed three issues. Two are of interest to Washington law 
enforcement and the third is only of academic interest. That issue was the first 
addressed by the court and consisted of whether evidence introduced from the 
defendant’s social media posts constituted inadmissible character evidence 
under the federal court rules of evidence, which are much different compared 
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to the rules in Washington. Interested officers may review the court’s 
discussion of that issue in the slip opinion. 

The other two issues concerned (1) the defendant’s duress defense, and (2) 
sufficiency of the evidence for his convictions of murder and attempted 
murder of the two federal officers. The defendant’s claims after his arrest were 
calculated to support his duress defense. In summary, he claimed that violence 
and threats of violence from Carrillo forced him to participate in the crimes. 
The claim was both legally and factually weak, and the defendant conceded at 
trial that he did not have a legitimate duress defense. 

The concession at trial was due to the elements of the defense. These were laid 
out by the trial court in an instruction to the jury. “Duress is not a defense to 
the particular crimes charged here. Duress is defined in the law to exist where 
(1) there was a present, immediate, or impending threat of death or serious 
bodily injury to the defendant if the defendant did not participate in the 
commission of the crime; (2) the defendant had a well-grounded fear that the 
threat of death or serious bodily injury would be carried out; and, (3) the 
defendant had no reasonable opportunity to escape the threatened harm.” 
 Justus Slip Opinion, pp. 14-15 

Even a quick glance at these elements in light of the evidence shows why the 
defendant conceded that he did not have a legitimate duress defense. The 
courthouse stroll that he took (while he had his cell phone) alone precluded 
him from arguing that he had no reasonable opportunity to escape. Plus, the 
“present, immediate, or impending threat of death or serious bodily injury” 
was lacking. Nevertheless, the defendant argued that the trial court’s no 
defense instruction was error. 

The Justus court disagreed with the defendant’s argument. “The district court 
did not err in instructing the jury that duress is not a defense. Given Justus’s 
testimony that he acted under Carillo’s threats, there was a risk that the jury 
might conclude that Justus could advance a duress defense. The district court 
reasonably believed that an instruction was necessary because jurors may, on 
their own, somehow think that duress is a defense.” Justus Slip Opinion, p. 15 

The second issue resolved in Justus was sufficiency of the evidence. The 
defendant argued that the evidence was not sufficient because there was an 
innocuous explanation for his conduct. The court rejected that argument too, 
and applied standards that apply to sufficiency cases in the federal courts. 
These are similar to the standards that would have applied to a Washington 
sufficiency case but are worded differently. 
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In its analysis, the court summarized the case as follows: 

Justus falls short of meeting the high standard on sufficiency-of-
the-evidence review. The government presented evidence that 
Justus voluntarily met with Carrillo and drove the van containing 
weapons to and around Oakland on the night of the shooting. 
According to video surveillance footage, Justus exited the van alone 
on two occasions and walked around downtown Oakland and the 
federal courthouse in a manner consistent with scouting the area. 
Justus had his phone with him on both occasions, and his backpack 
during the second instance, but did not attempt to leave the 
situation or alert authorities. Then, Justus drove the van while 
Carrillo opened fire on the guard shack and did not swerve or brake 
the van during the shooting. Justus later destroyed evidence of his 
involvement in the attack and made alleged post-arrest statements 
to another inmate, Jose Lepe, which corroborated his intentional 
participation. Finally, Justus expressed his desire to harm federal 
law enforcement in the months leading up to the shooting on social 
media and admitted that he assumed Carrillo was going to bring a 
weapon to the protest. Justus Slip Opinion, p.17 

This summary left little doubt that the constitutional sufficiency standards 
had been satisfied. Accordingly, the defendant’s conviction for murder and 
attempted murder of the two federal officers (and life sentence) was sustained. 

Training Takeaway 

Duress in Washington is a statutory defense. Under RCW 9A.16.060(opens in a 
new tab), the defense applies only if: 

(1) In any prosecution for a crime, it is a defense that: 
(a) The actor participated in the crime under compulsion by another who 
by threat or use of force created an apprehension in the mind of the actor 
that in case of refusal he or she or another would be liable to immediate 
death or immediate grievous bodily injury; and 
(b) That such apprehension was reasonable upon the part of the actor; and 
(c) That the actor would not have participated in the crime except for the 
duress involved.  Id. 

These elements are similar to, but not identical to, those applied by the federal 
courts in this case. Plus, Washington adds three additional caveats that restrict 
the defense even further: “(2) The defense of duress is not available if the 

https://app.leg.wa.gov/RCW/default.aspx?cite=9A.16.060
https://app.leg.wa.gov/RCW/default.aspx?cite=9A.16.060
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crime charged is murder, manslaughter, or homicide by abuse. (3) The defense 
of duress is not available if the actor intentionally or recklessly places himself 
or herself in a situation in which it is probable that he or she will be subject to 
duress. (4) The defense of duress is not established solely by a showing that a 
married person acted on the command of his or her spouse.” Id. 

The limitations on duress in Washington make it difficult and unlikely for a 
defendant to rely on it. And that suggests a second training takeaway worth 
being aware of. 

In Justus, the defendant gave a statement admitting what he and Carrillo had 
done but added that “Carrillo made me do it.” That type of statement from a 
somewhat intelligent suspect is to be expected. It can be inferred that the 
defendant did not know the elements of duress when he gave his statement 
but tried to avoid responsibility by blaming someone else. 

Not knowing the elements of duress, especially in Washington, means that a 
talkative defendant who might wish to blame an accomplice for his 
participation in the crime might end up confessing rather than laying the 
groundwork for a viable defense. Duress cases are a prime example of the 
value of documenting the defendant’s account in the earliest law enforcement 
interviews. And duress may be a subject worth inquiring about precisely 
because most suspects may not be aware of the required elements. 

EXTERNAL LINK: View the Court Document 

https://cdn.ca9.uscourts.gov/datastore/opinions/2025/12/19/24-1641.pdf
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