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Covering cases published in January 20 26 

This information is for REVIEW only. If you want to take this course for CREDIT toward your 24-hours of in-
service training, please contact your training officer. They will be able to assign this course in Acadis. 

Cases in the Law Enforcement Digest are briefly summarized, with emphasis placed on how the rulings may 
affect Washington law enforcement officers or influence future investigations and charges. Each cited case 
includes a hyperlink to the court's slip opinion for those who wish to read the court’s full opinion. Additionally, 
links to essential case law reviews and references from key Washington State prosecutors and law 
enforcement agencies have been provided. 

The materials contained in the LED Online Training are for training purposes. All officers should continue to 
consult with their department legal advisor for guidance and policy as it relates to their particular agency. 

LED Author: James Schacht 

Each month's Law Enforcement Digest covers court rulings issued by some or all of the following courts:  

• Washington Courts of Appeals. The Washington Court of Appeals is the intermediate-level appellate 
court for the state of Washington. The court is divided into three divisions. Division I is based in Seattle, 
Division II is based in Tacoma, and Division III is based in Spokane.  

• Washington State Supreme Court. The Washington Supreme Court is the highest court in the judiciary 
of the U.S. state of Washington. The court is composed of a chief justice and eight justices. Members of 
the court are elected to six-year terms.  

• Federal Ninth Circuit Court of Appeals. Headquartered in San Francisco, California, the United States 
Court of Appeals for the Ninth Circuit (in case citations, 9th Cir.) is a federal court of appeals that has 
appellate jurisdiction over the district courts in the western states, including Washington, Alaska, 
Arizona, California, Hawaii, Idaho, Montana, Nevada, and Oregon. 

• United States Supreme Court: The Supreme Court of the United States is the highest court in the 
federal judiciary of the United States of America.  

Washington Legal Updates 

The following training publications are authored by Washington State legal experts and available for additional 
caselaw review: 

• Caselaw Update by WA Association of Prosecuting Attorneys 

Case Review 

The Washington State Judicial Opinions website provides free public access to the precedential, published 
appellate decisions from the Washington State Supreme Court and Court of Appeals. 

https://waprosecutors.org/caselaw/
https://advance.lexis.com/container?config=00JABiZDFhYmU0My03MTRiLTQ1OTYtOGFjYi02Yjg0MWYzZTYzNGMKAFBvZENhdGFsb2f9AmKsL25rOJ32peBAlAS6&crid=dfb1271e-4410-4b3f-96dc-c967ba2033d0


L AW  E N F OR CE M E N T  DI GE ST  –  JAN UAR Y 20 26  P AGE  2 OF  26  

Summary of this Month’s Cases 
The cases this month are particularly of interest to law enforcement and important to be aware of. In 
particular, the Magana Arevalo and Wasuge cases address whether a suspect should be considered in 
custody and therefore entitled to Miranda rights. The decision to advise or not advise a suspect is as 
consequential as any decision made in the course of an investigation. Officers would do well to read 
the slip opinions in those cases to see how the Supreme Court currently resolves custody issues and 
how it may resolve them in the future.  

The other cases are from the Courts of Appeals. The right to silence case, Ianniciello, includes 
discussion of Miranda and the Fifth Amendment right to silence as not being co-extensive. The other 
two cases, Holiwell and Padrta, are about domestic violence, firearm surrenders, and illegal voting. The 
Ninth Circuit, by contrast, decided no cases of any real interest to Washington law enforcement. 

Case Menu 

• State v. Magana Arevalo - This case underscores the critical importance of the decision to 
administer or not administer Miranda rights during investigations. A wrong choice can have 
grave consequences for almost any case. 

• State v. Wasuge - Addressing custody issues for Miranda purposes, this case, like Magana 
Arevalo, addressed whether the suspect was in custody and applied the same constitutional 
standard, but with a different result. 

• State v. Ianniciello - This case concerns a suspect's lack of cooperation or follow-up with 
investigators, and how referencing such matters in trial can violate the Fifth Amendment. The 
case also includes discussion of the distinction between the Fifth Amendment right to remain 
silent and rights derived from Miranda warnings. 

• State v. Padrta - This case concerns a voter who cast a ballot in both Washington and Oregon in 
the same election. Repeat voting is one of several criminal offenses in the election laws. 
Elections officials have primary responsibility for investigating election violations, but law 
enforcement is frequently called upon to assist in such investigations. 

• Llana v. Holiwell - This case is about the enforcement of domestic violence protection orders 
(DVPO) and orders to surrender weapons (OTSW). The enforcement of such orders can include 
both incarceration and heavy monetary fines. 

General Disclaimer 
The case digests presented here are owned by the Washington State Criminal Justice Training 
Commission. They are created from published slip opinions1 and are general and may not apply to 
specific issues in specific cases or investigations. They are published as a research and training resource 
for law enforcement officers, investigators, detectives, supervisors, agencies, and other interested law 
enforcement-related parties.  

 

 
1 Slip opinions are frequently revised after initial publication and after the creation of these case digests. In any specific case 
or investigation, it is necessary to review the final version of the opinion published by the Washington State Judicial 
Opinions website. 
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The digests do not constitute legal advice, nor does their publication create or imply an attorney-client 
relationship with any law enforcement agency, officer, or party. All law enforcement personnel, 
parties, and agencies must review the published case opinions and consult their agencies’ legal 
advisors, union counsel, and local prosecutors for specific guidance on the application of the opinions 
to specific issues in specific cases or investigations. 

Important Citation Notes for Law Enforcement Digest 

You may see Id. at the end of some paragraphs in this LED. It is used to refer to the immediately 
preceding citation.  

In a citation to a slip opinion, the notation “internal quotation marks omitted” means that the 
quotation includes a phrase or sentence that was quoted from a previous case. The quotation marks 
are omitted to promote clarity and accuracy concerning the quotation. 

Questions? 

Please contact your training officer if you want this training assigned to you. Visit the ACADIS portal 
page for status, news and resources for organizations, officers and training managers news, updates, 
and links. 
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State v. M agana Arevalo, No. 10 3586- 1, Washington Supreme Court ( January 15, 20 26)  

I n tr oducti on  

Al l  decis ion s  of  law en f or cem en t dur in g an  in ves tigation  ar e con s equen tial . 
B ut decis ion s  about whether  to eith er  adm inis ter  or  n ot 
adm in is ter  M iranda r ights ,  or  to obtain  or  n ot to obtain  a s ear ch war r ant,  ar e 
am ong the m os t im por tant in  an y in ves tigation . T his  cas e in volves  the 
decis ion  to n ot adm in is ter  M iranda r ights . 

T he in ves tigation  in  th is  cas e was  of  a m ur der . T he m ur der  victim  had 
al legedly  pr evious ly  f i r ed s hots  at a f am ily  r es iden ce whi le the def en dan t’ s  
chi ld an d par tn er  wer e pr es en t. T her e was  eviden ce that the victim  was  a 
s hooter  in  the in ciden t an d had boas ted about h is  in volvem en t. T he chi ld an d 
par tn er  wer e n ot in jur ed. N ever theles s ,  their  en dan ger m en t s uppl ied the 
m otive f or  the m ur der . 

M an y of  the detai ls  of  the in ves tigation  wer e n ot in cluded in  the cour t’ s  
opin ion . B ut the even ts  of  two s epar ate in ter r ogations  that dir ectly  im pacted 
the M iranda is s ue wer e cover ed in  s om e detai l . 

F actual  B ack gr oun d 

T h e m ur der  was  com m i tted on  N ovem ber  30 ,  20 18 .  I t was  captur ed on  video. 
T he video s howed that the victim  ar r ived at an  apar tm en t com plex  in  a car  an d 
par k ed the car . A s hor t tim e later ,  a dar k  SUV  with  dis tin ctive af ter m ar k et r im s  
dr ove pas t the car . T he victim  got out of  h is  car  an d wen t towar ds  the SUV . T wo 
m en  attack ed the victim . T he victim  tr ied to get away but was  s hot by  on e of  
the two m en ,  who was  wear in g a dis tin ctive two- ton ed jack et. 

T he s us pect in  the two- ton ed jack et s hot the victim  at clos e r ange. T he 
s hooter  began  to walk  away but tur n ed an d wen t back  an d s hot the victim  
s ever al  m or e tim es . T he two s us pects  then  f led. T he victim  died at the s cen e. 
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T he n ex t day,  the detectives  obtain ed an d s er ved a s ear ch war r an t at a 
r es iden ce belon gin g to the def endant’ s  par tner . T he def en dan t was  s tayin g at 
the r es iden ce. T he war r an t s er vice of f icer s  advis ed the def endant an d the 
other  occupan ts  that they had a s ear ch war r an t an d cal led f or  them  to com e 
out. T hey did s o. 

T he def en dan t was  s epar ated f r om  his  f am ily . H is  han ds  wer e r es tr ain ed 
behin d h is  back  with  z ip ties  an d he was  tr ans por ted to the s tagin g ar ea a 
block  away. T he def en dan t was  m et im m ediately  by  s ever al  of f icer s  an d a 
detective. T he detective in tr oduced him s elf ,  r em oved the r es tr ain ts ,  and told 
h im  that the depar tm en t wan ted to dis cus s  s om e th in gs  with  h im . T he 
def endant “ again  com plied.”  M agana Arevalo Slip Opinion, p. 7. T he def endan t 
was  n ot advis ed of  h is  M iranda r ights ,  ei ther  at the in itial  m eetin g with  the 
detective n or  at an y other  tim e bef or e or  dur in g the in ter view. 

T he detective told the def en dan t he could either  tr avel  to the pol ice s tation  or  
r em ain  at the s tagin g ar ea. T he def en dan t chos e the s tagin g ar ea. H e was  
advis ed twice that he was  not un der  ar r es t and was  f r ee to leave. T he f i r s t tim e 
was  bef or e the in ter view,  which was  taped. And the s econ d tim e was  on  the 
tape at the begin n in g of  the in ter view. T he defen dan t ack n owledged the 
r em ar k s  both tim es  an d con s en ted to the in ter view. T her eaf ter ,  he was  
ques tioned about the m ur der . 

Decem ber  1 I n ter vi ew:  T he in ter view las ted 27 m in utes  an d began  at 6 : 4 7 am . 
“ On ce the tapin g began ,  E dwar ds  again  s tated that M agañ a Ar évalo was  n ot 
un der  ar r es t an d was  f r ee to leave at an y tim e.”  M agana Arevalo Slip Opinion, p. 
7. T he in ter view took  place in  the back  s eat of  an  un m ar k ed tr uck . T he 
detective was  in  the back  s eat with  the def endan t. T he def en dan t was  n ot in  
r es tr ain ts . T he tr uck  was  not equipped with  a pr otective bar r ier  between  the 
f r on t an d back  s eats . An other  detective was  in  the f r on t s eat an d obs er ved the 
in ter view. T her e was  n o in dication  f r om  the cour t that the def endan t as k ed to 
leave or  s pon tan eous ly  in vok ed his  r ight to r em ain  s i len t or  h is  r ight to a 
lawyer . 

T he s ubject m atter  of  the in ter view in cluded the def endan t’ s  awar en es s  of  the 
pr ior  s hootin g by the victim . T he defen dan t told the detective he had hear d 
that the victim  “ had s hot at M agaña Ar évalo’ s  un cle’ s  hom e whi le M agaña 
Ar évalo’ s  par tn er  an d chi ld wer e ther e.”  M agana Arevalo Slip Opinion, p. 7. H e 
als o m ade s tatem en ts  about h is  r elation s hip with  the victim  an d the 
def endant’ s  br other . An d he adm itted own er s hip of  two vehicles ,  on e of  which 
was  s im i lar  to the black  SUV  with  th e af ter m ar k et r im s  that was  captur ed on  
the m ur der  video. 
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Af ter  a s hor t br eak ,  the in ter view con tin ued with  the detective as k ing about an  
en coun ter  between  the defen dan t an d the victim  at a Subway s hor tly  bef or e 
the m ur der . T o that poin t,  the def endan t had n ot br ought up the en coun ter  on  
h is  own. H e m ade con tr adictor y  s tatem en ts  about the en coun ter . H e s aid both 
that i t was  “ cor dial”  an d “ jus t [ a]  r egular  conver s ation, ”  with  “ n o m en tion s  
about any pr oblem s , ”  and that the victim  was  “ tr y ing to thr eaten  [ h is ]  
l i f e.”  M agana Arevalo Slip Opinion, p.8 

T he Decem ber  1 in ter view was  the def en dan t' s  f i r s t inter view. T he detectives  
r etur n ed to the r es iden ce a s econ d tim e on  Decem ber  3 to talk  to the 
def endant. T he defen dan t was  n ot r es tr ain ed,  n ot ar r es ted,  and in vited the 
detectives  in  the r es iden ce f or  the in ter view. H e was  als o n ot advis ed of  
h is  M iranda r ights :  “ M agaña Ar évalo did n ot r eceive M iranda war n in gs  this  
tim e,  ei ther ,  an d he did n ot in depen den tly  as k  f or  an  attor n ey,  in vok e h is  r ight 
to r em ain  s i len t,  or  tr y  to s top the in ter view.”  M agana Arevalo Slip Opinion, p. 
10  

I n  the Decem ber  3 in ter view,  the def en dan t r epeated h is  Decem ber  1 
s tatem ents  about the en coun ter  at Subway and his  k n owledge of  the victim ’ s  
r ole in  th e ear l ier  s hooting. H e was  con f r on ted about his  SUV  m atchin g the 
appear ance of  the vehicle f r om  the m ur der  video. An d he was  ques tion ed about 
a gun  cas e an d s em i- autom atic gun  m agaz in e f oun d dur in g the s ear ch. H e 
claim ed he f oun d the gun  cas e and that i t had a m agaz in e in  i t w hen  he f oun d 
i t. H e als o claim ed that he got r id of  that m agaz in e and gave con tr adictor y  
s tatem ents  about how he had done s o. I t was  n ot dis puted that th is  s econd 
in ter view was  volun tar y  and n on - cus todial . 

N in e days  af ter  the s econ d in ter view,  on  Decem ber  12,  the def endan t was  
char ged with  f i r s t- degr ee m ur der . B ef or e tr ial ,  the def en dan t br ought a 
m otion  to s uppr es s  both the Decem ber  1 an d Decem ber  3 s tatem en ts . H is  
ar gum ent in  the tr ial  cour t was  that on  Decem ber  1,  the def endan t was  in  
cus tody dur in g the in ter view,  an d the lack  of  M iranda r en der ed the Decem ber  1 
s tatem ents  in adm is s ible. H e f ur ther  ar gued that the i l legal i ty  of  the Decem ber  
1 s tatem en ts  tain ted the Decem ber  3 s tatem ents . 

T he tr ial  cour t r uled that the s tatem en ts  f r om  both in ter views  wer e 
adm is s ible. T he cour t r uled that the s tatem en ts  did n ot 
r equir e M iranda becaus e the def endan t was  n ot in  cus tody dur in g either  
in ter r ogation . T he s tatem ents  wer e thus  adm itted in to eviden ce an d uti l iz ed 
by the pr os ecution  in  obtain in g the def endant’ s  con viction  of  f i r s t- degr ee 
m ur der . 
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T he def en dan t’ s  con viction  was  appealed to the Cour t of  Appeals . T hat cour t 
r ever s ed the tr ial  cour t’ s  r ul in g as  to the adm is s ibi l i ty  of  the Decem ber  1 
s tatem ents . B ut the cour t agr eed that the Decem ber  3 s tatem en ts  wer e 
pr oper ly  adm itted. T he cour t als o f oun d that the adm is s ion  of  the Decem ber  1 
s tatem ents  was  har m les s  er r or  an d ther ef or e af f i r m ed the def endan t’ s  
con viction . 

B oth  the def endant an d the pr os ecution  peti tion ed the Supr em e Cour t f or  
r eview,  which r es ulted in  th is  appeal . 

An alys i s  of  th e Cour t 

An  im por tan t detai l  f r om  the cour t’ s  an alys is  was  that the cour t r eviewed on ly  
f eder al  con s ti tution al  M iranda law. T he cour t n oted that the def en dan t’ s  
appeal  did n ot s eek  to have the is s ue r eviewed un der  the W as hington  
Cons ti tution . T he im por tance of  th is  detai l  i s  that the cour t did n ot con s ider  
in depen den t s tate con s ti tution al  s tan dar ds  an d whether  they s hould be m or e 
r es tr ictive than  the f eder al  s tan dar ds . I t would n ot be un r eas onable to 
an ticipate that in  the f utur e,  the cour t m ay be l ik ely  to apply  in depen den t s tate 
con s ti tution  s tan dar ds  m uch m or e on er ous  than  the s tan dar ds  appl ied her e. 

T h e cour t began  i ts  an alys i s  wi th  a di s cus s i on  of  f eder al  M iranda s tan dar ds  
r egar di n g cus tody. T he r ation ale f or  the M iranda r ule is  that cus todial  
in ter r ogation  is  in her en tly  coer cive. T o pr otect again s t in f r in gem en t of  the 
r ight to r em ain  s i len t or  the r ight to a lawyer ,  “ the M iranda r ule cr eates  a 
pr es um ption  of  coer cion ,  in  the abs en ce of  s peci f ic war n in gs ,  that is  gen er al ly  
i r r ebuttable f or  pur pos es  of  the pr os ecution ’ s  cas e in  chief .”  M agana Aravelo 
Slip Opinion, p.16 

M iranda war n in gs  ar e n ot r equir ed bef or e al l  ques tion in g of  a s us pect. T he 
pr im ar y  dividin g l in e is  whether  the s us pect is  in  cus tody. “ A s us pect is  in  
cus tody when  their  f r eedom  of  action  is  cur tai led to a ‘ degr ee as s ociated with  
f or m al  ar r es t… W hen  m ak ing th is  deter m in ation ,  we apply  an  objective 
s tan dar d that as k s  whether ,  un der  the total i ty  of  the ci r cum s tances ,  a 
r eas onable per s on in  the s us pect’ s  pos ition  would have f elt f r ee to en d the 
in ter r ogation  an d leave.”  M agana Arevalo Slip Opinion, p. 17 ( internal quotation 
marks omitted)  

Af ter  ar ticulatin g the M iranda legal  s tan dar d,  the cour t tur n ed to a dis cus s ion  
of  what “ total i ty  of  the ci r cum s tan ces ”  m eans  in  th is  con tex t. T he cour t 
iden ti f ied f our  ci r cum s tan ces  to be con s ider ed f r om  the U.S . Supr em e Cour t,  
n am ely,  ( 1)  “ the location  of  the ques tion in g”  ( 2)  “ i ts  dur ation  and s tatem en ts  
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m ade dur in g the in ter view”  ( 3)  “ pr es en ce or  abs en ce of  phys ical  r es tr ain ts ”  
an d ( 4 )  “ r eleas e of  the in ter viewee at the en d of  the ques tion in g.”  M agana 
Aravelo Slip Opinion, p.17 

T he cour t did n ot l im it the total i ty  to thos e f our  ci r cum s tan ces . I t wen t on  to 
iden ti f y  s ever al  oth er  ci r cum s tan ces  that als o m ay be con s ider ed. T he f i r s t of  
thes e was  “ wh eth er  th e i n ter r ogati on  occur r ed i n  a pol i ce- con tr ol led 
locati on .”  M agana Aravelo Slip Opinion, p.18.  T he cour t n oted that the 
def endant was  given  “ two choices ”  ( n ot in cludin g the choice that he was  f r ee 
to leave at an y tim e) :  he could be in ter viewed at the s tagin g ar ea or  at the 
s tation. B ecaus e he chos e the s taging ar ea,  the cour t deter m in ed:  “ T his  
in ter r ogation  occur r ed in  a pol ice- con tr ol led en vir on m en t,  f ol lowin g a 
pol ice- com pel led ex it f r om  his  hom e. T hus ,  i t weighs  in  f avor  of  a f in ding of  
cus tody.”   M agana Aravelo Slip Opinion, p.19 

T he n ex t additional  ci r cum s tan ce was  i s olati on  f r om  f r i en ds  an d f am i ly . ( T he 
cour t did n ot dis cus s  the in ves tigative n eed to s epar ate s us pects  an d witnes s es  
dur in g ques tion ing s o as  to m in im iz e the pos s ibi l i ty  of  col lus ion .)  T he cour t 
s tated that,  “ Such is olation poin ts  towar d cus tody.”  M agana Aravelo Slip 
Opinion, p.19- 20 . T he cour t f ur ther  opin ed that r egar dles s  of  whether  i t i s  
com m on  to s epar ate s us pects ,  the s epar ation  poin ts  towar d cus tody,  and thus  
a r equir em en t of  M iranda war n in gs . 

T he n ex t additional  ci r cum s tan ce is  wak i n g a s us pect up an d r es tr i cti n g h i s  
m ovem en ts . T he war r an t was  s er ved in  the ear ly  m or n in g hour s  f or  obvious  
s afety  r eas ons . And the defen dan t was  tr an s por ted in  r es tr ain ts  f or  s im i lar  
r eas ons . B ut r egar din g whether  M iranda war n in gs  wer e r equir ed,  the cour t 
con s ider ed that both of  thos e ci r cum s tan ces  weighed in  f avor  of  the war n in gs  
bein g n eces s ar y . 

T he n ex t ci r cum s tan ce was  the con f r on tati on  about th e pr i or  s h ooti n g. “ A 
r eas onable per s on would als o l ik ely  per ceive them s elves  to be un der  ar r es t,  
an d thus  in  cus tody,  when  con f r on ted by pol ice with  in cr im in atin g eviden ce of  
gui l t.”  M agana Aravelo Slip Opinion, p.21. I t i s  n otable that des pite the pol ice 
k n owin g of  the defen dan t’ s  pr ior  con f r on tation  with  the victim ,  he was  not 
ar r es ted an d was  al lowed to leave. E ven  s o,  the cour t deem ed the 
con f r on tation  as  in dicatin g that M iranda war n in gs  wer e r equir ed. 

L as tly ,  the cour t s pen t s om e tim e in  i ts  an alys i s  on  r ace an d eth n i ci ty . T hes e 
too weighed in  f avor  of  cus tody becaus e “ [ P ] eople of  color  ar e s ubject to 
ex ces s ive pol ice con tacts ,  inves tigative s eiz ur es ,  and us es  of  f or ce by law 
en f or cem en t”  and thus  “ patter n s  of  ex ces s ive pol ice s cr utin y”  in  
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“ com m un ities  of  color ”  ar e r elevan t to the M iranda is s ue. T his  is  “ becaus e 
f eel in g f r ee to leave or  ter m in ate an  en coun ter  with  pol ice of f icer s  is  r ooted in  
an  as s es s m en t of  the con s equen ces  of  doin g s o.”  M agana Aravelo Slip Opinion, 
p.26 ( internal quotation marks omitted)  

H avin g iden ti f ied s ever al  addition al  ci r cum s tan ces  to be placed in  the total i ty  
balan ce,  the cour t had n o tr ouble con cludin g that M iranda war n in gs  wer e 
r equir ed bef or e the Decem ber  1 i n ter vi ew an d that the in ter view s hould have 
been  s uppr es s ed. T hat holdin g did n ot com plete the cour t’ s  analys is . I t n ex t 
tur n ed to whether  the Decem ber  3 inter view was  tain ted an d s hould have been  
s uppr es s ed as  well . 

T he cour t r eviewed the Decem ber  3 i n ter vi ew again  under  f eder al  
con s ti tution al  law. T he legal  s tan dar d f ocus es  on  whether  ei ther  the f i r s t or  
s ubs equen t in ter r ogation  s es s ion s  in cluded coer cion  or  an y other  im pr oper  
tactic. T he s tan dar d appl ied s tates ,  “ [ I ] f  ther e is  n o eviden ce of  actual  coer cion  
or  im pr oper  pol ice tactics ,  the ear l ier  in ter r ogation  does  n ot af fect the 
adm is s ibi l i ty  of  an y s ubs equen t s tatem en t;  in s tead,  the adm is s ibi l i ty  of  the 
s ubs equen t s tatem en t at the later  in ter r ogation  tur n s  s olely  on whether  i t i s  
k n owin gly  an d volun tar i ly  m ade.”   M agana Aravelo Slip Opinion, p.32 ( internal 
quotation marks omitted)  

T he cour t f oun d that the Decem ber  3 in ter view s atis f ied th is  s tan dar d. 
“ M agañ a Ar évalo does  not ar gue that the pol ice us ed actual  coer cion  or  other  
im pr oper  tactics  on  Decem ber  3,  and he ack nowledges  that h is  Decem ber  3 
s tatem ent was  k n owin g an d volun tar y . Cur r ent f eder al  law s im ply  does  n ot 
s uppor t h is  pos ition ,  and he does  n ot ar gue f or  an  ex ception  un der  our  s tate 
con s ti tution .”  M agana Aravelo Slip Opinion, p.33.  I t  bear s  r epeatin g that the 
cour t did n ot con s ider  whether  ther e s hould be an  ex ception  un der  the 
W as hin gton  Con s ti tution . Of f icer s  an d their  depar tm en ts  m us t tak e that in to 
accoun t when  r eviewin g th is  cas e and depar tm en t M iranda pol icy . 

T he las t is s ue decided by the cour t w as  h ar m les s  er r or . I t s pen t con s ider able 
tim e r eviewin g and r ef in in g i ts  tes t f or  har m les s  er r or . B ut in  the en d,  i t 
com bin ed two pr ior  f or m ulation s  of  the tes t. T he tes t goin g for war d r equir es  
appel late cour ts  to con s ider  “ both the s tr en gth of  the pr oper ly  adm itted 
eviden ce of  gui l t as  wel l  as  the pr ejudicial  im pact of  the er r on eous ly  adm itted 
eviden ce….”   M agana Aravelo Slip Opinion, p.36. Un der  th is  tes t,  the Supr em e 
Cour t agr eed with  the Cour t of  Appeals  an d held that the in tr oduction  of  the 
Decem ber  1 s tatem en t in to eviden ce was  har m les s  er r or . 
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I t i s  im por tan t to k n ow that th i s  cas e was  n ot un an i m ous . An d i t i s  even  m or e 
im por tant to k n ow that the f ive jus tices  who s ign ed the m ajor i ty  opin ion  did 
n ot go f ar  en ough f or  f our  other  jus tices . T hr ee of  the f our  who s ign ed 
s epar ate opin ion s  s tr es s ed the n eed f or  the s tate con s ti tution  to be em ployed 
to add f ur ther  r equir em en ts  to thos e alr eady in  place un der  f eder al  law. An d 
the n in th  jus tice would have don e s o in  th is  cas e,  even  though the def en dan t 
did n ot m ak e thos e ar gum ents . 

T r ai n i n g T ak eaway 

T his  was  a cas e in  which the decis ion  n ot to advis e the def endant of  
h is  M iranda r ights  did n ot lead to the con viction  bein g over tur n ed. Although 
the outcom e of  the cas e was  n ot af f ected by the M iranda decis ion ,  the cas e 
cer tain ly  could have gon e the other  way. T he in depen den t s tate an alys is  is s ue 
is  han ging out ther e an d s ur e to af f ect f utur e in ves tigation s . 

M os t,  i f  n ot al l ,  of f icer s  an d detectives  wi l l  be cal led upon  to decide whether  to 
advis e a s us pect of  h is  or  her  M iranda r ights . I n  the calculus  un der ly in g that 
decis ion,  the ques tion  of  whether  a s us pect is  in  cus tody wi l l  n eed to be 
r es olved. 

T his  cas e s tan ds  for  the pr opos ition that the total i ty  of  the ci r cum s tan ces  f or  
m os t s us pect in ter views  con ducted in  s af ety  m ay wel l  be con s ider ed in  
cus tody. T his  is  es pecial ly  tr ue f or  s us pects  who could be con s ider ed to be 
f r om  “ com m un ities  of  color ”  in  the eyes  of  the appel late cour ts . 

F r om  a con s ti tution al  per s pective,  M iranda war n in gs  do n o har m . F r om  a 
pr actical  s tan dpoin t,  they m ay or  m ay n ot m ak e a s us pect l ik ely  to ter m in ate 
an  in ter view. I t i s  l ik ely  that ther e is  con s ider able var iation  in  the ex per ien ce 
of  law enf or cem en t of f icer s  on  that topic. B ecaus e the decis ion  can  have f ar  
r eachin g con s equen ces ,  i t i s  im por tan t to weigh the l ik el ihood of  a n on -
M iranda in ter view bein g r uled un lawf ul  agains t the n eed to obtain  s us pect’ s  
ver s ion  of  the f acts . 

E X T E R N AL  L I N K :  V iew the Cour t Docum en t 

https://www.courts.wa.gov/opinions/pdf/1035861.pdf
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State v. Wasuge, No. 10 3530 - 6, Washington Supreme Court ( January 15, 20 26)  

I n tr oducti on  

I n  th is  cas e,  the Supr em e Cour t con s ider ed the is s ue of  cus tody f or  M iranda pur pos es  
jus t as  i t  did with  the M agana Arevalo cas e. I t als o appl ied the s am e con s ti tution al  
s tan dar d. B ut i t  did n ot clar i f y  whether  the W as hin gton  Cons ti tution  r equir ed a 
s tan dar d that would be di f f er en t,  or  m or e s tr ict com par ed to the f eder al  s tan dar d. 
T he cour t als o r eached a di f f er en t holding com par ed to M agana Arevalo;  i t 
deter m in ed that n o M iranda violation  had occur r ed becaus e the def en dan t was  n ot in  
cus tody. 

I t s hould be n oted that the Cour t of  Appeals  i s s ued a par tly  publ is hed opin ion  in  th is  
cas e. T he pr im ar y iss ue f or  the Cour t of  Appeals  was  adm is s ibi l i ty  of  DUI  ex per t 
tes tim on y eviden ce. T he Cour t of  Appeals  cas e was  s um m ar iz ed in  the Augus t 20 24  
edition  of  thes e diges t tr ain in gs . See Augus t 20 24  L E D:  State v. Wasuge( open s  in  a 
n ew tab) . 

F actual  B ack gr oun d 

T h e f acts  i n  th i s  cas e ar os e f r om  a DUI  i n ves ti gati on .  On  October  12,  20 22,  the 
def endant was  dr ivin g hom e dur in g the ear ly  m or n in g hour s  when  his  vehicle 
was  s aid to have br ok en  down . H e claim ed that he s topped the car  an d was  
waitin g for  f r ien ds  to com e to h is  aid when  he f el l  as leep behind the wheel . 

T wo of f icer s  r es pon ded to a cal l  of  a car  block in g the r oad. T hey f oun d the 
def endant as leep behin d the wheel  with  the tr an s m is s ion  en gaged an d the 
en gin e r un n in g. T he f i r s t of f icer  ar r ived ten  m in utes  af ter  the 9 11 cal l . An other  
of f icer  ar r ived an d becaus e the en gine was  r unn in g an d the tr an s m is s ion  was  
en gaged,  the two of f icer s  block ed the car  in  w ith  their  patr ol  car s . On e of  the 
of f icer s  als o activated h is  em er gen cy l ights . 

T he pr im ar y  of f icer  con tacted the def en dan t in  the dr iver ’ s  s eat. T he cour t 
s peci f ical ly  n oted that the def en dan t was  a B lack  m an . T he of f icer  iden ti f ied 
h im s elf  as  law en for cem ent. H e n oted that when  the def en dan t r ol led down  
the win dow ( with  di f f iculty)  he could s m el l  alcohol . T he of f icer  s us pected DUI  
an d r eques ted that the def en dan t get out of  the car . T he def en dan t did s o. 

https://cjtc.wa.gov/sites/default/files/2024-10/August%202024%20LED%20-%20Website.pdf
https://cjtc.wa.gov/sites/default/files/2024-10/August%202024%20LED%20-%20Website.pdf
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T he of f icer  n oted s ever al  s ign s  and s ym ptom s  of  in tox ication . T hes e in cluded 
that the def endant was  s wayin g an d walk in g un s teadi ly  af ter  gettin g out of  h is  
car . T he of f icer  advis ed the def endant that he was  being detain ed f or  DUI . T he 
of f icer  als o as k ed how m uch alcohol  the def en dan t had con s um ed. T he 
def endant r es pon ded by denyin g that he had con s um ed alcohol . H e als o s tated 
that he had “ pul led up”  and f el l  as leep waitin g f or  a f r ien d. T hes e ques tion s  
f r om  the of f icer  and the defen dan t’ s  r es pon s es  wer e n ot pr eceded 
by M iranda war n in gs . 

T he def en dan t con s en ted to f ield s obr iety  tes ts  ( F ST s ) . H e per f or m ed poor ly . 
H e was  ar r es ted an d a blood s am ple was  obtain ed by m ean s  of  a s ear ch 
war r an t. At tr ial ,  the blood alcohol  con ten t ( B AC)  r es ult was  s hown  to be .0 76 . 

T he pr os ecutor s  char ged the def endan t with  both DUI  an d actual  phys ical  
con tr ol . T he cas e pr oceeded to tr ial . A pr etr ial  m otion  s ought to s uppr es s  the 
def endant’ s  n on - M iranda s tatem ents  bef or e the F ST s .  T hat m otion  was  
den ied by the tr ial  cour t. 

At tr ial ,  the pr os ecution  elected to tr y  the defen dan t on  the “ af f ected by”  DUI  
alter n ative r ather  than  the .0 8  B AC alter n ative. I n  s uppor t of  the af f ected by 
is s ue,  the pr os ecutor  in tr oduced eviden ce thr ough a s tate tox icology ex per t 
that “ that the Am er ican  M edical  As s ociation  ( AM A)  un der s tand[ s ]  that people 
ar e poten tial ly  af f ected by alcohol  at a level  les s  than  that .0 8  
[ per cen t] ….”  Wasuge Slip Opinion, p.7 ( in ter n al  quotation  m ar k s  om itted)  

T he def en dan t was  con victed. T he pr e- tr ial  M iranda is s ue an d the tr ial  i s s ue 
r elated to the AM A opin ion  eviden ce wer e both pr es en ted to the appel late 
cour ts  f or  r es olution . T his  opin ion  f r om  the Supr em e Cour t addr es s ed both 
is s ues . 

An alys i s  of  th e Cour t 

T h e S upr em e Cour t began  wi th  th e B AC opi n i on  i s s ue.  I ts  r es olution  of  that 
is s ue was  bas ed on har m les s  er r or . T his  m eans  that i t did n ot con clus ively  
deter m ine whether  the adm is s ion  of  the eviden ce was  actual ly  er r or . I n s tead,  
the cour t held that i f  i t was  er r or ,  i t w as  har m les s  n o m atter  what tes t m ight 
apply . “ H er e,  the er r or  was  har m les s  un der  both con s ti tution al  an d 
n on con s ti tution al  s tan dar ds .”  Wasuge Slip Opinion, p.12 

I n  ter m s  of  the legal  s tan dar d,  the cour t ar ticulated an d appl ied the s am e 
har m les s - er r or  s tan dar d that i t had us ed in  the M agana Arevalo cas e. 
“ I n  M agana Arevalo, we held that the cor r ect tes t f or  deter m in in g wh eth er  a 
con s ti tuti on al  er r or  i s  h ar m les s  is  to con s ider  ( 1)  the cor r os ive im pact of  the 
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con s ti tution al  er r or  … in cludin g i ts  im pact on  how the f act f in der  m ight 
con s ider  even  the pr oper ly  adm itted eviden ce,  as  wel l  as  ( 2)  the s tr en gth of  the 
pr oper ly  adm itted eviden ce of  gui l t. Cons ider in g the im pact of  both types  of  
eviden ce,  we then  as k  whether  the State has  car r ied i ts  bur den  of  pr ovin g that 
the con s ti tution al  er r or  was  har m les s  beyond a r eas onable doubt.”  Wasuge Slip 
Opinion, p.12- 13 ( internal quotation marks omitted)  

Af ter  r eviewin g both the con s ti tution al  an d non - con s ti tution al  har m les s  er r or  
tes ts ,  the cour t held that the er r or  w as  har m les s  either  way. T he r em ain in g 
eviden ce,  m ean in g the B AC r es ult and the of f icer s ’  tes tim on y,  was  of  s uch 
per s uas ive power  that the adm is s ion of  the opin ion  tes tim on y was  har m les s . I t 
wi l l  be im por tant f or  pr os ecutor s  to n ote that the cour t did n ot s ay  that the 
tes tim ony s hould or  s hould n ot have been  adm itted. 

T he s econ d is s ue was  the pr e- M iranda s tatem en ts . I n  i ts  an alys is ,  the cour t 
addr es s ed the is s ue of  r ace an d ethn icity  jus t as  the cour t had addr es s ed the 
s am e is s ue in  M agana Arevalo. I n  th is  cas e,  i t cam e to a di f f er en t con clus ion . 
“ H owever ,  her e,  the cour t’ s  con s ider ation  of  the f actor s  of  r ace an d ethnicity  
is  n ot dis pos itive becaus e W as uge was  n ot in  ‘ cus tody’  f or  M iranda pur pos es  
when  he an s wer ed Deputy  F ar ley ’ s  ques tions .”  Wasuge Slip Opinion, p.12 

T he cour t’ s  analys is  of  the cus tody is s ue led i t to con s ider  com m un ity  
car etak ing an d s afety  check  con s ti tution al  s tan dar ds . “ I n  deter m in in g 
whether  an  of f icer ’ s  en coun ter  with  a per s on  is  r eas onable as  par t of  a r outin e 
check  on  s afety ,  we m us t balan ce the in dividual ’ s  in ter es t in  f r eedom  f r om  
pol ice in ter f er en ce agains t the publ ic’ s  in ter es t in  havin g the pol ice per f or m  a 
com m unity  car etak in g f un ction .”  Wasuge Slip Opinion, p. 17 ( internal quotation 
marks omitted)  

T he com m un i ty  car etak i n g or  s af ety  ch eck  s tan dar ds  ar e r ef lected in  
s tan dar ds  r elated to cus tody in  s uch cas es . T he cour t ex plain ed:  “ T his  cour t 
r eas oned that tr af f ic s tops  ar e gen er al ly  n ot con s ider ed cus todial  
f or  M iranda pur pos es  becaus e tr af f ic s tops  ar e or din ar i ly  tem por ar y  an d br ief ,  
the atm os pher e of  thes e s tops  ar e als o con s ider ed to be les s  pol ice- dom inated 
given  that a dr iver  is  us ual ly  en coun ter in g on ly  on e or  a f ew of f icer s ,  an d the 
en coun ter  us ual ly  occur s  in  m or e publ ic s ettin gs  wher e ther e ar e pedes tr ian s  
or  other  dr iver s  in  s ight.”  Wasuge Slip Opinion, p.18 

T he cour t appl ied the car etak in g,  s af ety  check ,  an d tr af f ic s top s tan dar ds  to 
th is  DUI  in ves tigation . I t held that ther e was  no M iranda violation  becaus e the 
def endant was  n ot in  cus tody un der  thos e s tandar ds . T he cour t did n ot addr es s  
whether  the s tan dar ds  them s elves  s hould be m ade m or e s tr in gen t under  the 



L AW  E N F OR CE M E N T  DI GE ST  –  JAN UAR Y 20 26  P AGE  14  OF  26  

W as hin gton  Con s ti tution . I n s tead,  i t deter m in ed that un der  the total i ty  of  the 
ci r cum s tan ces  ( includin g the def endan t’ s  r ace an d ethn icity)  th is  en coun ter  
with  law en f or cem en t did n ot r es ult in  the def en dan t bein g con s ider ed “ in  
cus tody”  bef or e he com pleted the F ST ’ s  an d was  actual ly  placed un der  ar r es t. 

T he cour t ex plain ed i ts  holdin g as  to cus tody. I t n oted s ever al  dis tin guis hin g 
f eatur es  of  th is  DUI  in ves tigation  which m ay be com par ed to the m ur der  
in ves tigation  in  M agana Arevalo. T hes e ci r cum s tan ces  ar e es pecial ly  wor th  
r eviewin g:   

T he en ti r e con tact up un ti l  the ar r es t las ted about 20  m in utes  lon g an d i t 
occur r ed in  a publ ic s ettin g on  a r oad in  a r es iden tial  n eighbor hood with  car s  
pas s in g by… T he r ecor d in dicates  that ther e was  als o n o eviden ce of  coer cion . 
Deputy F ar ley  did n ot r ais e h is  voice or  m ak e an y thr eats ,  an d W as uge n ever  
as k ed to leave the s cen e… W as uge was  n ot placed in  han dcuf f s  or  in  the patr ol  
vehicle... E ven  though m ultiple of f icer s  ar r ived at the s cen e af ter  Deputies  
F ar ley  an d R obin s on  ar r ived,  thes e of f icer s  wer e s olely  ther e to r edir ect tr af f ic 
an d other wis e had n o in ter action  with  W as uge. Wasuge Slip Opinion, p.21 

As  to r ace an d ethn icity ,  the cour t did n ot f in d i t to be deter m inative. 
“ H owever ,  in  th is  cas e,  W as uge was  n ot in  cus tody f or  M iranda pur pos es . Als o,  
W as uge did n ot pr es en t r elevan t and objective eviden ce of  r ace an d ethnicity  
as  f actor s  f or  the tr ial  cour t to con s ider  at h is  M iranda s uppr es s ion  
hear in g.”  Wasuge Slip Opinion, p.23 

T r ai n i n g T ak eaway 
T he di f f er en ce between  a r oads ide DUI  in ves tigation  an d a m ur der  
in ves tigation  l ik ely  ex plain s  the di f fer en t cus tody holdin gs  in  th is  cas e 
an d M agana Aravelo. T he lon g- s tan din g r ule in  DUI  cas es  has  been  that a 
def endant is  n ot in  cus tody,  an d ther ef or e n ot r equir ed to be advis ed 
of  M iranda r ights  un ti l  he or  s he has  been  placed un der  ar r es t. See H einemann 
v. Whitman County, 10 5 W n .2d 79 6  ( 19 8 6 ) ( open s  in  a n ew tab) . T he cour t did 
n ot dis tur b that legal  s tandar d in  i ts  opin ion  in  th is  cas e. 

T he cour t als o did n ot ex pan d the im por tan ce of  r ace an d ethn icity  in  th is  cas e. 
I t con cluded that thos e ci r cum s tan ces  could be con s ider ed as  par t of  the 
total i ty  but did n ot con clude that they outweighed the other  n on - r ace 
ci r cum s tan ces . H owever ,  i t would be un wis e to con clude that r ace an d 
ethn icity  wi l l  n ot have en han ced im por tan ce in  DUI  cas es  at s om e poin t in  the 
f utur e,  con s ider in g the len gthy dis cus s ion  of  that ci r cum s tance in  M agana 
Aravelo. 

E X T E R N AL  L I N K :  V iew the Cour t Docum en t 
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https://advance.lexis.com/documentpage?pdmfid=1000516&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S3J-W4H0-003F-W065-00008-00&pdcontentcomponentid=506039&config=00JABhZjY0ZmI3Ny04MzkwLTRlMzAtYjllNC03MzdlOTgyYTY2MDEKAFBvZENhdGFsb2eA00v3ycmKG7ve38pfdpvF&ecomp=6sm_k&earg=sr1&prid=689f1373-9f8d-4dd8-9648-4280a9a0fc96&crid=390faab5-72da-4713-a16a-a7f130e94a76
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State v. I anniciello, No. 86711- 3, Washington Court of Appeals, Division One ( January 20 , 20 26)  

I n tr oducti on  

Dr awin g atten tion  to a lack  of  cooper ation  or  f ol low- up by a s us pect can  
im pl icate the F i f th  Am en dm en t r ight to s i len ce. T his  cas e in cludes  dis cus s ion  
of  the r ight to s i len ce pr otected by M iranda ver s us  the r ight to s i len ce 
pr otected by the F i f th  Am en dm en t. Although r elated,  the two r ights  ar e n ot 
the s am e. 

F actual  B ack gr oun d 

T h e cas e was  about th e m ur der  of  a h us ban d. T he def en dan t was  the wif e. 
T her e wer e n o eyewitn es s es ,  s o the cas e was  bui l t upon  ci r cum s tan tial  
eviden ce. T he eviden ce in cluded tes tim on y f r om  the couple’ s  blen ded fam ily  
chi ldr en ,  together  with  bal l is tics ,  cr im e s cen e,  an d autops y eviden ce. 

T he back gr oun d for  the m ur der  was  a tr oubled m ar r iage. T he hus ban d an d the 
def endant had been  m ar r ied f or  s ix teen  year s . T her e was  tr ouble in  the 
m ar r iage r elated to the hus band’ s  dr in k in g and abus iven es s ,  and the wif e’ s  
in f idel i ty . T he hus band s topped dr in k in g befor e the m ur der  but the 
im pr ovem en t in  the r elation s hip was  m in im al . T he wife con tin ued the 
ex tr am ar ital  r elation s hip up to the tim e of  the m ur der . 

T he m ur der  happen ed on  Apr i l  2,  20 16 . T he wif e’ s  ex tr am ar ital  love in ter es t 
becam e s udden ly  avai lable the m on th bef or e the m ur der  in  M ar ch 20 16 ,  when  
his  wif e died of  pn eum on ia. T hus ,  the m otive f or  the m ur der  was  in f er r ed to be 
the def endan t wif e' s  des ir e to ex tr icate her s el f  f r om  her  abus ive m ar r iage an d 
pur s ue the r elation s hip with  her  love in ter es t. 

Detai ls  of  the def en dan t wif e’ s  in f idel i ty  wer e in tr oduced in to eviden ce at tr ial  
in  the f or m  of  em ai ls . T he cour t char acter iz ed th is  eviden ce as  fol lows :  “ W hi le 
the State ar gues  that e- m ai ls  r egar din g the s ex ual  n atur e of  I an n iciel lo’ s  
r elation s hip with  R obins on wer e r elevan t to s how her  m otive to k i l l  T om ,  the 
tr ial  cour t adm itted several hundred e- m ai ls  detai l in g her  ex tr am ar ital  s ex ual  
con duct— m an y des cr ibing thes e activi ties  in  gr aphic detai l— an d the State in  
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i ts  clos in g ar gum en t encouraged the jur y  “ to pleas e look  at thos e e- m ai ls  . . . 
.”  I anniciello Slip Opinion, p. 13. T he i tal ics  in  th is  quote wer e added by the 
cour t. T hey em phas iz ed the cour t’ s  con cer n  with  the un f air n es s  of  in tr oducin g 
s uch a lar ge volum e of  pr ejudicial  m ater ial . 

T he even ts  of  the n ight of  the m ur der  s tar ted with  the hus ban d tak in g a 
B en adr yl  an d going to bed ear ly . M ean whi le,  the def endan t wif e an d two 
daughter s  lef t to pick  up a th ir d daughter ,  Am ber ,  f r om  wor k . As  they wer e 
leavin g,  the two daughter s  waited in  the car  f or  ten  m in utes  whi le the 
def endant was  in s ide the hom e an d s aid to be tr y in g to f in d an d captur e a cat 
“ to join  them .”  I anniciello Slip Opinion, p. 2. On e of  the daughter s  n oticed that 
the def endan t had lef t on e of  the door s  to the hom e open . T he def en dan t had 
to r etur n  to the hom e to clos e the door . 

Af ter  pick in g up Am ber  f r om  wor k ,  the wif e an d al l  thr ee daughter s  r etur n ed 
to the f am ily  hom e. T he cat was  outs ide the hom e when  they got ther e. I n s ide 
the hous e,  a k i tchen  dr awer  wher e the victim  “ k ept h is  belongin gs  was  open  
an d his  belon gin gs  wer e on the coun ter top,  an d the s l idin g door  to the 
back yar d was  open .”  I anniciello Slip Opinion, p. 3. T he wif e an d Am ber  f oun d 
the hus ban d in  a bedr oom  cover ed in  blood. T he wif e an d al l  thr ee daughter s  
then  lef t the hom e to go to a n eighbor ’ s ,  an d the wif e cal led 9 11. 

T he pol ice in ves tigation  included f or en s ic,  s cen e,  and bal l is tic eviden ce. T he 
s cen e eviden ce in cluded two gun s . T hes e wer e an alyz ed an d s hown  n ot to have 
been  the m ur der  weapon  becaus e they could n ot have f i r ed the 9  m i l l im eter  
bul let that caus ed the victim ’ s  death . L ater ,  dur in g a s ubs equen t s ear ch,  the 
of f icer s  foun d a plas tic bag with  addition al  un f i r ed 9  m i l l im eter  car tr idges . 
N on e of  thes e i tem s  was  s hown  to have the accus ed wif e’ s  DN A or  f in ger pr in ts . 

T he bal l is tic eviden ce in cluded a f i r ed 9  m i l l im eter  car tr idge and the 9  
m i l l im eter  bul let that caus ed the victim ’ s  death . T he f i r ed car tr idge in cluded a 
f i r in g pin  im pr es s ion  as  well  as  “ cycl in g m ar k s ”  s howin g that i t had been 
cycled thr ough a 9  m i l l im eter  han dgun . I anniciello Slip Opinion, p.9 . T he 
un f i r ed car tr idges  wer e als o 9  m i l l im eter  and could have been  cycled thr ough 
the s am e f i r ear m . B ut th is  was  n ot con clus ively  pr oved. T he f i r ear m s  ex am in er  
tes ti f ied that,  “ I  can ' t s ay  for  cer tain  that that f i r ed car tr idge cas e was  f i r ed in  
the s am e f i r ear m  that cycled al l  of  them .”  I d. 

T he def en dan t wif e was  ques tion ed by detectives  the n ight of  the m ur der . T hat 
ques tion in g was  s um m ar iz ed by the cour t as  f ol lows :  

I n  the hour s  af ter  T om ’ s  death  on  Apr i l  2,  20 16 ,  E lean or  B r oggi ,  the lead 
detective,  as k ed I an n iciel lo,  “ Did you s hoot your  hus ban d?”  Detective 
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B r oggi  ex pr es s ed con cer n  with  I an n iciel lo’ s  dem eanor ,  s ayin g,  “ I  wan t 
you to look  at our  s ide k in d of ,  of  th is ”  becaus e “ you don ’ t s eem  over ly  
con cer n ed,  or ,  you k n ow,  jus t ups et about i t.”  Detective B r oggi  as k ed 
I an n iciel lo i f  s he would be wi l l in g to tak e a polygr aph ex am in ation ,  and 
I an n iciel lo agr eed to do s o. I anniciello Slip Opinion, p.6 

T he opin ion  in dicates  that the def endan t did n ot ex pr es s ly  in vok e her  r ight to 
s i len ce the n ight of  the m ur der . H owever ,  s he later  con tacted an  attor n ey,  an d 
“ on  Apr i l  18 ,  I an n iciel lo’ s  attor n ey con tacted Detective B r oggi ,  n oti f ied her  
that I an n iciel lo would n ot be tak in g a polygr aph ex am in ation ,  an d as k ed her  to 
have n o fur ther  con tact with  I an n iciel lo.”  I anniciello Slip Opinion, p.7 

T hr ee year s  af ter  the m ur der ,  the def en dan t was  char ged with  f i r s t- degr ee 
m ur der . T he cas e was  tr ied twice. T he f i r s t jur y  was  deadlock ed,  and the 
s econ d con victed. At tr ial ,  the pr os ecution  in tr oduced eviden ce ( 1)  of  the 
def endant’ s  lack  of  con tact with  the pol ice af ter  Apr i l  18 ,  an d ( 2)  “ s ever al  
hun dr ed”  s om etim es  ex pl ici t m es s ages  r elated to the def endant wif e’ s  
in f idel i ty . T his  eviden ce was  chal lenged in  the appeal  f r om  the con viction . 

An alys i s  of  th e Cour t 

T h e cour t began  i ts  an alys i s  wi th  th e F i f th  Am en dm en t r i gh t to s i len ce.  T he 
con s ti tution al  legal  s tan dar d pr ovides ,  “ T hus ,  i t i s  a violation  of  a def endan t’ s  
F i f th  Am en dm en t r ight to r em ain  s i len t f or  the State in  i ts  cas e in  chief  to cal l  
to the atten tion  of  the tr ier  of  f act the accus ed’ s  pr e- ar r es t s i lence to im ply  
gui l t… B ut becaus e the F i f th  Am en dm en t pr ivi lege gen er al ly  is  n ot s el f -
ex ecutin g,  the United States  Supr em e Cour t has  held that a witn es s  who 
des ir es  i ts  pr otection s  m us t claim  i t.”  I anniciello Slip Opinion, p.6 

T he def en dan t wif e’ s  r es pon s es  to ques tions  an d her  wi l l in gn es s  to tak e a 
polygr aph the n ight of  the m ur der  wer e n ot viewed as  in vok in g her  F i f th  
Am en dm en t pr ivi lege. B ut the cour t quick ly  poin ted out that her  attor n ey’ s  
com m unication  chan ged the an alys is . “  [ O] n  Apr i l  18 ,  I an n iciel lo’ s  attor n ey 
con tacted Detective B r oggi ,  n oti f ied her  that I an n iciel lo would n ot be tak in g a 
polygr aph ex am ination ,  and as k ed her  to have n o f ur ther  con tact with  
I an n iciel lo. T his  clear  s tatem en t that I an n iciel lo would n ot pr ovide addition al  
in f or m ation  to the pol ice an d s hould n ot be con tacted by them  is  s uf f icient to 
in vok e her  F i f th  Am en dm en t pr ivi lege.”  I anniciello Slip Opinion, p.6- 7( internal 
quotation marks omitted)  

T he cour t held that the def en dan t wif e’ s  r ight to s i len ce was  violated by the 
pr os ecution ’ s  in tr oduction  of  evidence of  her  lack  of  cooper ation  an d f ol low -
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up,  an d us e of  that eviden ce in  ar gum en t. W ith the con s ti tution al  violation  
es tabl is hed,  the cour t then  ex am in ed whether  i t could be deem ed har m les s  
er r or . 

T he cour t quick ly  con cluded that th e er r or  was  n ot h ar m les s .  Apar t f r om  the 
def endant’ s  lack  of  cooper ation  af ter  Apr i l  18 ,  the s tate’ s  cas e was  
ci r cum s tan tial . T he cour t n oted that the cas e was  n ot s o com pel l in g that the 
F i f th  Am en dm en t violation  could be s aid to be har m les s  beyond a r eas onable 
doubt. T he cour t als o n oted that the def en dan t’ s  r ight to s i len ce was  dis tin ct 
f r om  her  M iranda r ights ,  which wer e n ot violated becaus e s he was  n ever  tak en  
in to cus tody. “ B ut I an n iciel lo did n ot in vok e her  M iranda r ights ;  s he in vok ed 
her  F i f th  Am en dm en t r ight to s i len ce. T he r ight to s i len ce or igin ates  f r om  the 
F i f th  Am en dm en t,  n ot M iranda… An d as  dis cus s ed above,  on e n eed n ot be in  
cus tody to in vok e their  F i f th  Am en dm en t r ight to s i len ce,  as  I an n iciel lo did 
her e.”  I anniciello Slip Opinion, p.11- 12 ( internal quotation marks omitted)  

T he cour t held that the violation  of  the def endan t wif e’ s  r ight to s i len ce 
r equir ed that her  con viction  be over tur n ed. S in ce a n ew tr ial  was  going to be 
n eces s ar y ,  the cour t als o dis cus s ed the m es s ages  s howin g in f idel i ty . 

T he cour t did n ot hold that the m es s age eviden ce was  im pr oper ly  adm itted. 
B ut i t s tr on gly  h inted that i t was . “ [ T ] he in tr oduction  of  un duly pr ejudicial  
eviden ce r egar ding con duct s im i lar  to that at is s ue her e can  r en der  a tr ial  
f un dam en tal ly  un f air . I f  that occur s  an d the er r or  is  m an if es t,  i t can  be r ais ed 
f or  the f i r s t tim e on  appeal…. B ut we n eed n ot ( an d do n ot)  decide th is  is s ue,  
havin g r ever s ed f or  the r eas on s  s et f or th  in  P ar t I I  above.”  I anniciello Slip 
Opinion, p.13 

T r ai n i n g T ak eaway 

T her e ar e s ever al  im por tant tak eaways  f r om  this  cas e. T he f i r s t i s  r elated 
to th e r i gh t to s i len ce. T hat r ight is  dis tin ct f r om  the ques tion  of  whether  a 
s us pect is  in  cus tody an d entitled to M iranda. T he tr ial  pr os ecutor s  in tr oduced 
tes tim ony about the def endan t wif e’ s  lack  of  f ol low up with  law en f or cem en t 
an d cal led upon  their  law en f or cem en t witn es s es  to give that tes tim on y. F or  
law en f or cem en t witn es s es ,  i t i s  im por tan t to br in g an  is s ue,  s uch as  the r ight 
to r em ain  s i len t,  to the atten tion  of  the pr os ecutor s  befor e tes ti f y in g in  cour t. 
A del iber ate choice ahead of  tim e about whether  to go in to s uch m atter s  is  f ar  
m or e pr ef er able than  to m ak e the choice dur in g the pr oceedings  in  the 
cour tr oom . 
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A s econ d tak eaway con cer n s  the s alaci ous  m es s ages  about the def en dan t 
wif e’ s  af fai r . Gather in g s uch eviden ce is  the r es pons ibi l i ty  of  law en f or cem en t. 
W hether  to in tr oduce al l  of  i t in to eviden ce is  the r es pon s ibi l i ty  of  pr os ecutor s . 
Such eviden ce is  cer tain ly  pr oof  of  m otive,  but i f  i t i s  over don e,  i t can  appear  
to be un fair . Caution  is  war r an ted am on g pr os ecutor s  an d law en f or cem en t 
witn es s es  con cer n in g the in tr oduction  of  s alacious ,  s ex ual ly  gr aphic eviden ce 
about the def en dan t in  a n on - s ex  cas e. 

E X T E R N AL  L I N K :  V iew the Cour t Docum en t 

https://www.courts.wa.gov/opinions/pdf/867113%20order%20and%20opinion.pdf
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State v. Padrta , No. 50 737- 3, Washington Court of Appeals, Division T w o ( January 6, 20 26)  

I n tr oducti on  

I n  W as hin gton ,  election s  ar e over s een  by coun ty  auditor s  an d coun ty  election  
depar tm en ts . T her e ar e s ever al  cr im in al  of f en s es  in  the election  laws  that ar e 
avai lable f or  in ves tigation  an d pr os ecution . E lection s  of f icials  gen er al ly  r each 
out to law en f or cem en t depar tm en ts  f or  as s is tan ce once they have iden ti f ied a 
poten tial  votin g cr im in al  of f en ce. T his  cas e is  s uch a cas e an d wil l  be of  
in ter es t to an y of f icer  cal led upon  to as s is t election  depar tm en t of f icials . 

T his  cas e con cer n s  a voter  who cas t a bal lot in  both W as hin gton  an d Or egon  in  
the s am e election . R epeat votin g in  an  election  has  been  a cr im e in  W as hin gton  
s in ce the 18 0 0 ’ s  but the ter m  election  had n ever  been  in ter pr eted by the 
cour ts . T his  cas e pr ovides  the f i r s t cour t in ter pr etation . B ut i t s hould be n oted 
that th e legi s latur e r es pon ded to th i s  cas e an d pas s ed a bi l l  to r ever s e the 
cour t’ s  decis ion . Of f icer s  m ay wan t to r eview that n ewly  en acted s tatute 
alon gs ide th is  cas e. See SB 60 84.( open s  in  a n ew tab)   

F actual  B ack gr oun d 

T h e i n ci den t took  place dur i n g th e 20 22 gen er al  electi on .  T his  m idter m  
election  in volved con gr es s ion al  hous e r aces  an d local  r aces  and is s ues . Dur in g 
20 22,  the def en dan t m oved f r om  Or egon  to W as hington . H e voted by m ai l  in  
the W as hin gton  election  an d s ubs equen tly  voted a s econ d tim e in  the Or egon  
election . 

T he votin g in  two s tates  was  f lagged by an  election  f r aud s ys tem . Or egon  
election  of f icials  n oti f ied their  W as hin gton  coun ter par ts  of  the bal lots  cas t by  
the def endan t in  both s tates . T he W as hin gton  election  of f icials  r eached out to 
local  law en f or cem en t to as s is t in  the in ves tigation . A L ewis  Coun ty  s her i f f ’ s  
s er gean t was  as s ign ed to the cas e. H e con tacted the def en dan t an d took  a 
s tatem ent. 

 

https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Flawfilesext.leg.wa.gov%2Fbiennium%2F2025-26%2FPdf%2FBills%2FSession%2520Laws%2FSenate%2F6084.SL.pdf%3Fq%3D20260326120848&data=05%7C02%7Crebecca.winnier%40cjtc.wa.gov%7Ceb0d4c66355f4b2b7db708de8b6be6cd%7C11d0e217264e400a8ba057dcc127d72d%7C0%7C0%7C639101492716195315%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=GSlNqHd39sHU%2F8ynTvqS0s8b5v0W89kjDdj75knbdUg%3D&reserved=0
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T he def en dan t ack n owledged to the s er geant that he had voted in  both s tates . 
T he con ten t of  h is  s tatem en t was  n ot f ul ly  des cr ibed in  the cour t’ s  opin ion . 
B ut at tr ial ,  the def en dan t tes ti f ied in  h is  own  def ens e. H is  tes tim on y was  that 
“ P adr ta s tated that he did n ot vote f or  iden tical  can didates  or  is s ues  in  
W as hin gton  an d Or egon . H e s tated,  i t was  total ly  di f f er en t is s ues ,  total ly  
di f f er en t r epr es entatives .”  Padrta  Slip Opinion, p.4  ( internal quotation marks 
omitted)  

T he cour t f oun d the def endan t gui lty  of  r epeat votin g. H e appealed and r el ied 
on  the con s ti tution al  s uf f icien cy of  the evidence legal  s tan dar ds . 

An alys i s  of  th e Cour t 

R epeat votin g is  a cr im e def in ed by R CW  29 A.8 4 .6 50 ( open s  in  a n ew tab)  an d 
r eads :  “ An y per s on  who in ten tion al ly  votes  or  attem pts  to vote in  th is  s tate 
m or e than  on ce at an y election ,  or  who in ten tion al ly  votes  or  attem pts  to vote 
in  both th is  s tate an d another  s tate at an y election ,  is  gui l ty  of  a clas s  C 
f elon y.”   I d. T he def en dan t’ s  s tatem en t to the in ves tigatin g s er gean t an d his  
tes tim ony in  cour t at f i r s t glan ce m ight appear  to be a con f es s ion  of  havin g 
com m itted the cr im e. 

T h e def en dan t’ s  ar gum en t on  appeal  was  that the ter m  “ election ”  r equir es  
iden tical  can didates  or  bal lot is s ues  in  both s tates . T he pr os ecution  coun ter ed 
that ar gum en t by s tatin g that the ter m  in s tead r ef er s  to the m or e gen er al  
pr oces s  of  cas tin g votes . T hes e com petin g in ter pr etation s  led the cour t to 
con s ider  what the legis latur e in ten ded when  i t in cluded the ter m  “ election ”  in  
the def in ition  of  the cr im e. 

T he cour t appl ied s ever al  legal  s tandar ds . T he f i r s t was  the us ual  
con s ti tution al  s uf f i ci en cy of  th e evi den ce s tandar d. N am ely ,  that was  whether  
“ an y r ation al  tr ier  of  f act could have f oun d gui l t beyon d a r eas on able doubt”  
un der  a cor r ect in ter pr etation  of  the s tatute. Padrta  Slip Opinion, p. 4  

T he n ex t legal  s tan dar d then  was  r elated to s tatutor y  i n ter pr etati on . T he cour t 
n oted that i t was  r equir ed to dis cer n  legis lative in ten t,  an d on ly  i f  i t  could n ot 
do s o could i t then  apply  s tatutor y  in ter pr etation  s tan dar ds . Am biguity  is  on e 
ar ea wher e legis lative in ten t is  n ot able to be dis cer n ed. “ T he lan guage of  a 
s tatute is  am biguous  i f  i t i s  s us ceptible to m or e than  one r eas onable 
in ter pr etation .”  Padrta  Slip Opinion, p. 5. W hen  a s tatute is  am biguous ,  the 
cour t f i r s t look s  to “ other  in dicia of  legis lative in ten t, ”  in cludin g legis lative 
h is tor y  an d cas elaw f or  guidan ce. I f  thos e ar e n ot helpf ul ,  the cour t can  apply  
the “ r ule of  len ity , ”  which appl ies  the in ter pr etation  which benef i ts  a cr im in al  
def endant. I d. 

https://app.leg.wa.gov/RCW/default.aspx?cite=29A.84.650
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T he cour t f oun d that the ter m  " election "  was  am biguous . T hus ,  i t tur n ed to 
legis lative in ten t an d cas e law. As  to legis lative in ten t,  the cour t deter m ined 
that the pur pos e of  the cr im e was  to cr im in al iz e votin g f or  the s am e candidate 
or  is s ue twice. I t ack n owledged that in  a m idter m  election  th is  was  un l ik ely  to 
be pos s ible becaus e the can didates  in  two s epar ate s tates  wer e alm os t n ever  
goin g to be the s am e. N ever theles s ,  i t adopted the defen dan t’ s  pr of f er ed 
in ter pr etation  of  election  as  r equir in g an  over lap of  can didates  or  bal lot is s ues  
in  both s tates . 

Un der  the cour t’ s  in ter pr etation ,  the def en dan t “ con fes s ion ”  did n ot actual ly  
con s ti tute a con f es s ion. H is  pos ition  was  that he could lawf ul ly  vote in  two 
s tates  as  lon g as  he did n ot vote f or  the s am e can didate or  bal lot m eas ur e. 
H avin g adopted the def endan t’ s  inter pr etation ,  the cour t held that ther e was  
in s uf f icien t eviden ce that the def en dan t had com m itted r epeat votin g. 

I n  i ts  an alys is ,  the cour t r eviewed the election  s tatutes  f r om  R CW  Ch .  29 A,  but 
i t did n ot dis cus s  the def in ition  of  “ bal lots .”  See R CW  29 A.0 4 .0 0 8 .( opens  in  a 
n ew tab)  I n  par t,  the def in ition  of  bal lot pr ovides  that a bal lot is  “ ( a)  T he 
is s ues  and of f ices  to be voted upon  in  a jur is diction  or  por tion  of  a jur is diction  
at a par ticular  pr im ar y ,  gen er al  election ,  or  s pecial  election ….”  I d. T his  
def in ition  m ay af fect f utur e cas es  inter pr etin g the r epeat votin g s tatute 
becaus e the s tatutor y  def in ition  of  " bal lot"  an d the cour t' s  in ter pr etation  of  
the ter m  " election "  could be s aid to be the s am e. 

T r ai n i n g T ak eaway 

I t i s  n ot an  ever yday duty  for  law en f or cem en t to becom e in volved in  election  
in ves tigation s . I f  an  of f icer  is  cal led upon  to as s is t in  s uch an  in ves tigation ,  
the election s  depar tm en t of f icials  s hould be con s ider ed ex per ts  in  the 
appl ication  an d inves tigation  of  election  of f en s es . T hey ar e always  avai lable to 
as s is t in  un der s tan din g what the s tatutor y  pr ovis ions  m ean  and ar e gener al ly  
k n owledgeable about cur r en t legal  developm en ts  in  election  laws . 

T his  cas e s hows  that election s  of f en s es  ar e s pecial iz ed. T he m ean in g of  
s tatutor y ter m s  in  election s  laws  is  bes t deter m in ed in  con s ultation  with  
election s  depar tm en t of f icials . 

E X T E R N AL  L I N K :  V iew the Cour t Docum en t 

https://app.leg.wa.gov/RCW/default.aspx?cite=29A.04.008
https://app.leg.wa.gov/RCW/default.aspx?cite=29A.04.008
https://www.courts.wa.gov/opinions/pdf/D2%2059737-3-II%20Published%20Opinion.pdf
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L lana v. H oliwell, No.86474- 2, Washington Court of Appeals, Division One ( January 8, 20 26)  

I n tr oducti on  

Dom es tic violen ce pr otection  or der s  ( DV P O)  an d or der s  to s ur r en der  weapon s  
( OT SW )  ar e power f ul  tools  avai lable to dom es tic violen ce victim s . T his  cas e 
i l lus tr ates  jus t how power ful  they can  be. Such or der s  can  be enf or ced by 
cour ts  even  to the ex ten t of  in deter m in ate in car cer ation  of  a r es pon den t who 
r ef us es  to com ply . 

F actual  B ack gr oun d 

T h e or der  f or  pr otecti on  i n  th i s  cas e was  i s s ued i n  Jan uar y  20 22 i n  r es pon s e 
to a peti ti on  by th e vi cti m . T he peti tion  s ought both a DV P O and an  OT SW . 
B oth or der s  wer e gr an ted. T he r es pon den t,  H ol iwel l ,  was  a for m er  K in g 
Coun ty  Sher i f f  deputy ,  had been  em ployed as  the depar tm en t’ s  chief  f i r ear m  
in s tr uctor ,  an d was  a m em ber  of  the SW AT  team . 

T he K in g Coun ty  Dom es tic F i r ear m s  Un it pr oduced a r epor t s howin g that the 
r es pon den t,  H ol iwel l ,  had 70  f i r ear m s  r egis ter ed to h im . T he r es pon den t f i led 
a declar ation  of  n on - s ur r en der  which ack n owledged havin g own ed the 
f i r ear m s  but claim ed that he had s old or  tr an s f er r ed them . T he declar ation  led 
the cour t to r equir e pr oof  an d docum en tation  to s ubs tan tiate the claim s . 

T he r es pon den t in dicated that he would “ m ak e ever y  ef f or t to gather  the 
r equis i te docum entation .”  H oliwell Slip Opinion, p.2. H owever ,  as  the cas e 
pr ogr es s ed,  he was  un wil l in g to com ply . T his  led to a s er ies  of  com pliance 
hear in gs . T he cour t’ s  put a con s ider able am oun t of  cour t tim e in to thes e 
hear in gs . “ B etween  Apr i l  20 22 an d N ovem ber  20 23,  the tr ial  cour t held 
appr ox im ately  twen ty  hear in gs  con cer n in g H ol iwel l ’ s  com plian ce with  the 
s ur r en der  or der . T he cour t n ever  f oun d him  in  com plian ce. B egin n in g Jun e 30 ,  
20 22,  the cour t held H ol iwell  in  con tem pt f or  f ai lur e to com ply  an d im pos ed 
in cr eas ing f in an cial  s an ction s  an d ter m s  of  im pr is onm en t to coer ce 
com pliance.”  H oliwell Slip Opinion, p.3 
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T he “ f inan cial  s an ction s ”  an d “ ter m s  of  im pr is on m en t”  wer e n ot ef f ective. 
Ultim ately ,  the cour t levied a $ 10 0  thous an d dol lar  s anction  an d or der ed that 
n o f ur ther  hear in gs  would be s et. T he cour t r uled again s t the peti tion er  victim  
on  her  r eques t that the r es pon den t be tak en  in to cus tody an d held in def in itely  
un ti l  he com plied with  pr oducin g the docum en tation  r equir ed by the 
s ur r en der  or der . T he peti tion er  then  f i led the appeal  that r es ulted in  the 
publ is hed opin ion in  th is  cas e. 

An alys i s  of  th e Cour t 

T he bas is  of  the appeal  was  that the tr ial  cour t had abus ed i ts  dis cr etion  with  
the f in al  or der  and the decis ion  n ot to jai l  the r es pon den t. “ [ A]  tr ial  cour t 
abus es  i ts  dis cr etion  i f  a decis ion  is  m an if es tly  un r eas on able,  which occur s  
when  the decis ion  is  outs ide the r an ge of  acceptable choices ,  given  the f acts  
an d the appl icable legal  s tan dar d.”  H oliwell Slip Opinion, p.4  ( internal quotation 
mark omitted)  

T he legal  s tan dar d that appl ies  to weapon s  s ur r en der  cas es  is  s et out in  a 
s tatute. See R CW  9 .4 1.8 0 2.( open s  in  a n ew tab)  T his  s tatute was  f i r s t pas s ed in  
20 19  and in cludes  a s tr on g s tatem ent of  legis lative in ten t con cer n in g 
pr otection  of  DV P O victim s . “ B ecaus e of  the heighten ed r is k  of  lethal i ty  to 
peti tion er s  when  r es ponden ts  to pr otection  or der s  becom e awar e of  cour t 
in volvem en t an d con tin ue to have acces s  to f i r ear m s ,  an d the f r equen cy of  
n on com plian ce with  cour t or der s  pr ohibitin g pos s es s ion  of  f i r ear m s ,  law 
en f or cem en t an d judicial  pr oces s es  m us t em phas iz e s wif t an d cer tain  
com pliance with  cour t or der s  pr ohibitin g acces s ,  pos s es s ion,  and own er s hip 
of  al l  f i r ear m s .”   I d. 

I n  i ts  r eview of  the r equir em en ts  of  the s tatute,  the cour t iden ti f ied s ever al  
legal  s tan dar ds  that cour ts  ar e boun d to f ol low. “ Cour ts  m us t ver i f y  tim ely  an d 
com plete com plian ce with  or der s  to s ur r en der  an d pr ohibit weapon s … I f  a 
cour t has  an y in dication  that the r es pon den t has  pos s es s ion ,  cus tody,  or  
con tr ol  of  a danger ous  weapon ,  a com plian ce r eview hear in g s hal l  be held 
dur in g which [ t] he r es ponden t m us t be pr es en t an d pr ovide pr oof  of  
com pliance with  the cour t’ s  or der … T he par ty  or der ed to s ur r en der  weapon s  
has  the bur den  to pr ove com plian ce by a pr epon der an ce of  the 
eviden ce.”  H oliwell Slip Opinion, p.5 ( internal quotation marks and citations 
omitted)  

T he cour t an alyz ed the appr opr iaten es s  of  the tr ial  cour t’ s  f in al  or der  in  l ight 
of  the s tatutor y  legal  s tandar ds . I t f oun d the or der  was  an  abus e of  dis cr etion . 
“ B y  en ter in g th is  or der ,  the cour t dis con tin ued i ts  over s ight of  H ol iwel l ’ s  

https://app.leg.wa.gov/rcw/default.aspx?cite=9.41.801
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com pliance with  the s ur r ender  or der  un ti l  s uch tim e as  H ol iwel l  s ur r en der ed 
the outs tan ding weapons . I n  s o doing,  the tr ial  cour t ef f ectively  r eleas ed 
H ol iwel l  f r om  his  legal  obl igations  without cr edibly  accoun tin g f or  the 
location  of  appr ox im ately  70  weapons .”  H oliwell Slip Opinion, p.7 

T he Cour t of  Appeals  held that the tr ial  cour t’ s  f in al  or der  gave up on  
en f or cing the r equir em en ts  of  the s ur r en der  s tatute. T his  was  im pr oper . T he 
cour t ther ef or e r ever s ed the or der  an d r em an ded the cas e back  to the tr ial  
cour t f or  m or e ef fective com plian ce hear in g pr oceedin gs . 

T r ai n i n g T ak eaway 

T his  cas e was  in itiated and pur s ued by a dom es tic violen ce victim  on  her  own . 
I t was  n ot par t of  a cr im in al  in ves tigation  or  pr os ecution ,  even  though 
cr im in al  pr oceedin gs  wer e r ef er r ed to in  the opin ion . 

T he cas e s er ves  as  a r em in der  f or  thos e who ar e as s ign ed to dom es tic violen ce 
un its  that DV P O an d OT SW  or der s  ar e r em edies  that can  be pur s ued 
in depen den tly  of  the pr oceedin gs  in  a cr im in al  cas e. 

E X T E R N AL  L I N K :  V iew the Cour t Docum en t 

https://www.courts.wa.gov/opinions/pdf/864742%20orderpubandopin.pdf
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