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Covering cases published in March 2026

This information is for REVIEW only. If you want to take this course for CREDIT toward your 24-hours of in-
service training, please contact your training officer. They will be able to assign this course in Acadis.

Cases in the Law Enforcement Digest are briefly summarized, with emphasis placed on how the rulings may
affect Washington law enforcement officers or influence future investigations and charges. Each cited case
includes a hyperlink to the court's slip opinion for those who wish to read the court’s full opinion. Additionally,
links to essential case law reviews and references from key Washington State prosecutors and law
enforcement agencies have been provided.

The materials contained in the LED Online Training are for training purposes. All officers should continue to
consult with their department's legal advisor for guidance and policy as it relates to their particular agency.

LED Author: James Schacht

Each month's Law Enforcement Digest covers court rulings issued by some or all of the following courts:

e Washington Courts of Appeals. The Washington Court of Appeals is the intermediate-level appellate
court for the state of Washington. The court is divided into three divisions. Division | is based in Seattle,
Division Il is based in Tacoma, and Division Il is based in Spokane.

e Washington State Supreme Court. The Washington Supreme Court is the highest court in the judiciary
of the U.S. state of Washington. The court is composed of a chief justice and eight justices. Members of
the court are elected to six-year terms.

e Federal Ninth Circuit Court of Appeals. Headquartered in San Francisco, California, the United States
Court of Appeals for the Ninth Circuit (in case citations, 9th Cir.) is a federal court of appeals that has
appellate jurisdiction over the district courts in the western states, including Washington, Alaska,
Arizona, California, Hawaii, Idaho, Montana, Nevada, and Oregon.

e United States Supreme Court: The Supreme Court of the United States is the highest court in the
federal judiciary of the United States of America.

Washington Legal Updates

The following training publications are authored by Washington State legal experts and available for additional
caselaw review:

e Caselaw Update by WA Association of Prosecuting Attorneys

Case Review

The Washington State Judicial Opinions website provides free public access to the precedential, published
appellate decisions from the Washington State Supreme Court and Court of Appeals.
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Case Summary
e State v. Calloway. This case involves the mental state required for harassment. In general,
crimes are defined as a prohibited act accompanied by a particular mental state. An act is easily
understood because it can be observed with the senses and described in reports. Mental states,
on the other hand, involve thought and emotional mental processes that must be inferred from
an offender’s actions.

e State v. Krause. This case concerns joinder and severance in an adult rape case. Similar crimes
committed by a defendant against separate victims frequently include joinder and severance
issues. Because these issues also touch upon whether evidence of separate offenses is
admissible, joinder and severance issues are well worth reviewing.

e State v. Stearns. Serial rapists are arguably some of the most dangerous offenders to
investigate and prosecute. The opinion in this case provides an update of the analysis to be
applied to common scheme or plan evidence, which is a common issue in serial rape and serial
killer cases.

e State v. Ault. Our state’s most serious crime is aggravated first-degree murder. One of the
potential aggravating circumstances that elevates a first-degree, premeditated murder to
aggravated murder is burglary. This case discusses the burglary aggravator.

e United States v. Martine. This case, like the February Bell case from the Washington Court of
Appeals, involves claims by domestic violence, firearm defendants that the Second Amendment
protects their right to bear arms. The court did not agree.

General Disclaimer

The case digests presented here are owned by the Washington State Criminal Justice Training Commission.
They are created from published slip opinions! and are general and may not apply to specific issues in specific
cases or investigations. They are published as a research and training resource for law enforcement officers,
investigators, detectives, supervisors, agencies, and other interested law enforcement-related parties.

The digests do not constitute legal advice, nor does their publication create or imply an attorney-client
relationship with any law enforcement agency, officer, or party. All law enforcement personnel, parties, and
agencies must review the published case opinions and consult their agencies’ legal advisors, union counsel,
and local prosecutors for specific guidance on the application of the opinions to specific issues in specific cases
or investigations.

Important Citation Notes for Law Enforcement Digest
You may see Id. at the end of some paragraphs in this LED. It is used to refer to the immediately preceding
citation.

In a citation to a slip opinion, the notation “internal quotation marks omitted” means that the quotation
includes a phrase or sentence that was quoted from a previous case. The quotation marks are omitted to
promote clarity and accuracy concerning the quotation.

Questions?
Please contact your training officer if you want this training assigned to you. Visit the ACADIS portal page for
status, news and resources for organizations, officers and training managers news, updates, and links.

! Slip opinions are frequently revised after initial publication and after the creation of these case digests. In any specific case or
investigation, it is necessary to review the final version of the opinion published by the Washington State Judicial Opinions
website.
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State v. Calloway, No. 103374-5, Washington Supreme Court (March 19, 2026)
Factual Background

The crime in this case was harassment. The incidents took place over a period
of time in the fall of 2021. The defendant had been in a relationship with the
victim. The relationship ebbed and flowed, and included a year of not speaking
to each other. They reconciled but started having problems again a short time
later.

During October 2021, the relationship took a turn for the worse. The defendant
was angry with the victim for not wanting to join him on an outing to Seattle.
His communications became increasingly upsetting and included threats to
kill the victim. He called her nonstop and persisted in his threats even when
she had first a friend, and then a police officer witness the calls.

The officer spoke with the defendant on the phone and asked him why he was
threatening the victim. The defendant told the officer to “f**k off” and
claimed he was outside and ready to kill the victim. The officer called for
backup. Officers were at the victim’s residence when the defendant drove by.
His vehicle was identified by the victim and stopped a short distance away.

The defendant denied wrongdoing. He admitted having been drinking, but he
claimed he only drove by the victim’s residence because he wanted to fight the
victim’s boyfriend, who he claimed had threatened to kill him earlier in the
day.

The defendant was arrested. He was charged with felony harassment and
stalking. At trial, the defendant testified that he never made any threats
toward the victim, the officers, or the boyfriend. The defendant was convicted
of the harassment charge but acquitted of the stalking charge. On appeal, he
sought to have the harassment charge declared unconstitutional as a violation
of the First Amendment.
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His appeal was largely based on a United States Supreme Court case that
mandated that recklessness (rather than criminal negligence) was necessary
for threats to be considered “true threats.”

Analysis of the Court

The court began its analysis with a discussion of the constitutional legal
standards that apply when a statute is claimed to be unconstitutional. These
standards are purposely difficult for a defendant to establish. The court noted
that, “We interpret statutes as constitutional if we can.... A statute is facially
unconstitutional if no set of circumstances exists in which the statute, as
currently written, can be constitutionally applied.” Calloway Slip Opinion, p. 8
(internal quotation marks and citation omitted)

The court then turned to the requirements of the First Amendment. “Both the
federal and state constitutions protect freedom of speech... The government
cannot punish or restrict speech based on its message, ideas, subject matter,
or content.” Calloway Slip Opinion, p.8. Although threats, whether written or
verbal, could be considered speech, “true threats” are not protected by the
First Amendment and can be criminally prohibited. This is because there is an
overriding governmental interest in protecting its citizenry against fear of
violence.

With these standards in mind, the court analyzed the harassment statute. The
court noted that the statute had been previously interpreted as requiring a
criminal negligence mental state. It then turned to whether criminal
negligence is sufficient under current United States Supreme Court
jurisprudence.

Although the court did not cite or discuss Washington’s mental state
definitions, the statute that defines mental states is helpful to an
understanding of this case. See RCW 9A.08.010(opens in a new tab). For
criminal negligence, the statute includes that the mental state is a failure “to
be aware of a substantial risk that a wrongful act may occur....” RCW
9A.08.010(d). By contrast, for recklessness, the definition includes that the
offender “knows of and disregards a substantial risk that a wrongful act may
occur....”” RCW 9A.08.010(c). Both federal and state courts use definitions
comparable to these.

The defendant’s appeal relied on a U.S. Supreme Court decision. See
Counterman v. Colorado, 600 U.S. 66, 82 (2023)(opens in a new tab). The court
in Calloway discussed that decision and concluded that it did not require that
Washington’s harassment statute be held unconstitutional. “Counterman
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rejected an objective reasonableness standard in favor of a subjective mental
state requirement in true threat prosecutions; thus, the State has the burden
to prove at least recklessness. This standard requires that a defendant
consciously disregarded a substantial risk that his communications would be
viewed as threatening violence.” Calloway Slip Opinion, p.11. The conscious
disregard of a substantial risk is the substance of the recklessness statutory
mental state. See RCW 9A.08.010(c)

The court went on to discuss the harassment statute in light of Counterman. It
held that courts in Washington could, consistent with the recklessness
constitutional requirement, construe the harassment statute as requiring a
reckless mental state. Thus, the validity of the statute was preserved.

The court also addressed whether the defendant’s conviction would need to be
overturned due to faulty jury instructions. The court decided that reversal was
not necessarily required. It applied its recently refined harmless error
standard, and stated, “[A] misstatement of the law in a jury instruction or
even an omission of an essential element is harmless if that element is
supported by uncontroverted evidence.” Calloway Slip Opinion, p.13. The court
then determined that remand to the lower courts was necessary so that they
could decide if the jury instruction error was harmless.

This was a near-unanimous decision. One justice concurred in a separate
opinion. Concur means she agreed with the result but for different reasons.
Her difference with the majority opinion was that she would have preferred
the court openly acknowledge to Washington’s prior caselaw endorsed the
wrong mental state. For law enforcement, that difference is unlikely to affect
future investigations and cases.

Training Takeaway

There are several takeaways from this case. For starters, any officer involved
in a DV investigation should be aware that recklessness is the mental state
for harassment. Documenting proof that the suspect “knows of and
disregards a substantial risk that a wrongful act may occur...” is necessary.

The second takeaway is more general. In any investigation, the mental state
for any given criminal offense is crucial. Being familiar with the required
mental state, and then gathering evidence of what was going through the
suspect’s mind, and finally articulating it in reports, will contribute to justice
being served even in cases that might have a First Amendment angle.

EXTERNAL LINK: View the Court Document
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State v. Krause, No. 103835-6, Washington Supreme Court (March 26, 2026)
Factual Background

The sexual assaults in this case were committed against three adult women.
The incidents were somewhat similar but not identical. Only one of the victims
reported the assault on the day that it happened. The other two victims came
forward later. The issue for the court was whether the rapes should have been
charged as separate cases.

The assaults on the first two victims were charged as third-degree rapes.
Third-degree rape can be charged as sexual intercourse either (1) without
consent, or (2) with a threat against the victim’s property rights. The court’s
opinion did not specifically state how the case was charged but did indicate
that the defendant’s defense was consent for all three victims. The court also
noted that the first victim reported the rape the same day that it happened, but
that she was the only one of the three victims who did so.

The first victim paid a personal price for her report of the rape. The court
stated, “[Victim 1] also testified she lost friends, was bullied on social media,
and moved away after her report.” Krause Slip Opinion, p. 2. The court noted
that the three victims knew or knew of each other, and their relationship
affected each of their decisions to report the rapes. The court stated, “[Victim
2] testified she did not immediately make a report to the police because of how
[Victim 1] was treated...” and “[Victim 3] testified she reported what happened
to her to the police to support [Victim 2]. [Victim 3] also testified that Krause
had told her that [Victim 1’s] report was not true.” Id.

The prosecution filed the rape charges for all three victims under one cause
number. The court noted that, “Offenses are eligible for joinder under CrR
£4.3(a) if they are either (1) of the same or similar character or (2) based on the
same conduct or part of a single scheme or plan.” Krause Slip Opinion, p.8.

LAW ENFORCEMENT DIGEST — MARCH 2026



During the pretrial proceedings, the defendant brought a motion for
severance. The trial court denied the severance motion and consequently tried
all three cases involving the three victims in a single trial before a single jury.

The defendant was convicted of all three rapes. His appeal centered on the
denial of the severance motion and the consequent joint trial of all three rapes.

Analysis of the Court

Words It is helpful to an understanding of the court’s decision to know that it
applied a very forgiving standard of review. Standards of review are the
general yardsticks by which an appellate court evaluates trial courts’
decisions. In this case, the court applied an abuse of discretion standard,
which means, “Discretion is abused when no reasonable person would decide
the issue the way the trial court did.” Krause Slip Opinion, p. 6

After articulating the abuse of discretion standard of review, the court then
addressed the substantive standards that apply to joinder and severance
motions. It noted that charges may be joined when similar, or part of the same
conduct, or part of the same plan, but the joinder may not be proper if it
unfairly prejudices the defendant: “[T]he trial court must ensure the accused
person is not undermined by presenting a multiplicity of unrelated and
unconnected charges” in a single trial. Krause Slip Opinion, p.8

The court also noted that there is a two-step analysis for joinder and
severance issues. The first step is to evaluate the prejudice to the defendant
and for that the court utilizes a four-factor test that evaluates: “(1) the
strength of the State’s evidence on each count, (2) the clarity of defenses as to
each count, (3) the ability to instruct the jury to consider each count
separately, and (4) the admissibility of evidence of the other charges even if
not joined for trial.” Krause Slip Opinion, p.8-9. The court then applied the test
to the features of the cases involving the three victims.

The first and third factors were less controversial than the second and fourth.
The court had little difficulty deciding that for factor number one, that the
strength of the state’s evidence - because it was in large part based on the
direct testimony of each of the victims - was comparable. And the court also
noted for factor number three, that the trial court had instructed the jury to
consider each charge separately, which it was permitted to do in a joint trial.
In short, these two factors supported the trial court’s ruling.
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The second and fourth factors were more instructive. The second factor
depends on what defense the defendant asserts against each charge. As to one
of the victims, the element of non-consent was based on the victim having
been incapacitated. The defendant claimed that he believed the victim was not
incapacitated. But as to that specific issue, the court stated, “The trial court
instructed the jury that they must acquit if they found that Krause had
established, by a preponderance of evidence, his reasonable belief that [Victim
2] was not incapacitated... Nevertheless, it is unlikely the jury was confused
when Krause’s defense theory on the other counts was consent.” Krause Slip
Opinion, p.10

The fourth factor generated even more discussion. In a case involving separate
incidents against separate victims, courts are concerned with whether the
evidence of one incident against one victim would be admissible in the case of
the other two incidents against the other two victims. This is referred to as
“cross-admissibility.”

Cross-admissibility analysis involves weighing the legitimate probative value
of evidence against its potential for unfair prejudice. In resolving cross-
admissibility issues, a court must perform, “[A] careful and methodical
consideration of relevance, and an intelligent weighing of potential prejudice
against probative value [which] is particularly important in sex cases, where
the prejudice potential of prior acts is at its highest... But this court clarified
that the prejudicial effect of evidence of a prior rape is significant when the
evidence seems to achieve no more than to show a general propensity to
rape.” Krause Slip Opinion, p. 12 (citation and internal quotation marks omitted)

The court’s weighing of probative value versus unfair prejudice led it to
conclude that factor number four supported the trial court’s decision. The
court provided additional details from the testimony of the three victims that
show how interconnectedness is related to cross-admissibility:

Here, the victims’ relationships with each other, the impact that those
relationships had on their decisions to report, and the interactions they
had regarding each other’s experiences would have been admissible in
separate trials to prove credibility, state of mind, and motive.
Specifically, [Victim 1’s] decision to report that Krause raped her
provided helpful context for the count concerning [Victim 2] by
explaining [Victim 2’s] state of mind, her initial reluctance to report, and
the progression of events. [Victim 2’s] decision to report that Krause
raped her provided helpful context for the count concerning [Victim 3]
because [Victim 3] decided to report Krause raped her to support [Victim
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2]. In turn, [Victim 3’s] testimony that Krause had denied raping [Victim
1] provided helpful context for the count concerning [Victim 1].

Krause Slip Opinion, p. 13

The court’s weighing of factor four indicated that it considered cross-
admissibility as supporting a joint trial. But the court also noted that the
appellate prosecutor conceded that the evidence from the assault of the three
victims would not have been cross-admissible. The court nevertheless upheld
the trial court’s joinder and severance decision despite this concession.

The court resolved factor four in favor of joinder despite the concession. It
noted, “Whether to sever the charges was within the trial court’s discretion
because it found some evidence cross-admissible, and it also found that the
jury was able to separate and compartmentalize the evidence on the different
counts. Therefore, the trial court correctly reached the second step: weighing
any prejudice from the joint trial against the benefits of joinder.” Krause Slip
Opinion, p. 16

The second step in a joinder and severance case is to weigh any prejudice to
the defendant against the benefits of a joint trial. In this part of the opinion,
the court discussed the realities of sex offense trials and the impact they have
on sexual assault victims. The court noted that the crime victim bill of rights
statute requires courts to consider the impact of multiple trials on victims.
See RCW Ch. 7.69(opens in a new tab)

The court considered input, that is, briefing from an “amicus” sexual assault
advocacy group in its second step analysis. Amicus means that the group was
permitted to submit its own brief even though it was not a party to the original
court case.

The court relied on the amicus brief and noted that in sexual assault cases:

The well-being of victims is a compelling reason to join offenses. Amicus
also reminds us that Washington recognizes that [s]exual assault is the
most heinous crime against another person short of murder. Sexual
assault inflicts humiliation, degradation, and terror on victims. The
perpetrator’s age, gender, or relationship does not define the
seriousness... Washington law mandates all victims and witnesses of
crime are treated with dignity, respect, courtesy, and sensitivity... We
cannot ignore the fact that the burden of testifying in court may
contribute to the low reporting rates of rape.

Krause Slip Opinion, p. 17 (citations and internal quotation marks omitted)
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The court’s consideration of the amicus briefing and the crime victim bill of
rights led it to consider the second step of its analysis satisfied. The benefits to
the victims were clear and the prejudice to the defendant did not outweigh
those benefits.

This was not a unanimous decision. Two of the nine justices dissented. They
voiced several objections to the majority’s decision. They took issue with the
court’s weighing of prejudice to the defendant and would have mandated that
prejudice be the most important inquiry. They also noted that the appellate
prosecutor’s concession was unusual. Overcoming that concession in the view
of the two dissenters caused the court to “err on the side of joinder to protect
victims, rather than err on the side of severance to protect the criminal
defendant’s right to a fair trial.” Krause Slip Opinion, McCloud, ]. Dissenting, p 6

Training Takeaway

Joinder and severance are issues that are the responsibility of prosecutors. For
law enforcement, such issues are important because they impact the human
factors that attend all investigations, and sexual assault investigations
especially.

In this case, the three victims knew each other and knew the defendant. The
humiliation and embarrassment that the assaults themselves caused would
have been worsened if they had to testify in three separate trials. Fortunately,
the majority opinion recognized that obvious human factor and took it into
account.

EXTERNAL LINK: View the Court Document
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State v. Stearns, 103908-5, Washington State Supreme Court (March 26, 2026)

Factual Background

This case came before the court on an appeal from a conviction for first-
degree felony murder, predicated on rape and sexual motivation. The victim
was a 33-year-old Black woman who was a sex worker. In 1998, she was last
seen walking toward a park in Seattle's central district. She was in the
company of a man who was walking with her. Her body was found in the park,
partially clothed.

The victim died of a fractured skull. The medical examiner found that she had
been sexually assaulted but did not have defensive wounds. This indicated that
she was unconscious during the sexual assault. The pockets of her jacket had
also been turned inside out.

The police investigation included several suspects, but the defendant was
confirmed as the suspect verified through DNA. The defendant’s DNA was
matched to semen found in the victim’s body and in a discarded condom that
was found near the body. The DNA match was confirmed six years after the
murder, and the case was charged twelve years after the murder in 2017.

The case went to trial, and the prosecution offered prior bad acts evidence
under Evidence Rule 404(b). (ER 404 (b)(opens in a new tab). The evidence
consisted of two prior sexual and physical assaults. Both assaults resulted in
conviction. But neither incident resulted in a death, and the two victims were
consequently able to testify against the defendant in the murder trial.

The first of the two prior incidents involved a woman who knew the defendant.
She was attacked when she let the defendant into her residence. He gained
entry through a ruse: he claimed he was being chased by someone. Once in the
residence, the defendant watched TV with the woman. Eventually, he attacked
her by hitting her over the head with a whiskey bottle. He repeatedly raped her
and strangled her nearly to unconsciousness. She pretended to lose
consciousness and memory of the rape, and the defendant eventually left.
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The second of the two prior incidents took place under different
circumstances. The victim passed by the defendant on the street. He was
pretending to be unconscious in the gutter. After she passed, he attacked her
from behind. Hit her in the head and attempted to digitally penetrate her. He
strangled her and was in the act of dragging her away from the road when his
brother intervened and allowed the victim to escape.

The differences in the victims and the manner in which the defendant
perpetrated the three attacks were the basis for his motion to suppress. (There
were actually three prior sexual assaults, which means the defendant
committed a total of four. But the third prior incident was excluded by the trial
court, and the Supreme Court provided very little detail about it.) The trial
court denied the suppression motion, which enabled the two prior victims to
testify at his trial.

The case was complicated by more than the prior bad acts issue. The delay in
charging the murder was also the subject of a motion in the trial court. The
motion was denied and became the subject of a prior round of appeal. The
prior appeal was considered by both the Court of Appeals and the Supreme
Court and ultimately rejected. See Law Enforcement Digest, March 2024.(opens
in a new tab) That led to the Court of Appeals considering the prior bad acts
issue. That court agreed with the defendant and held that the trial court should
not have admitted evidence of the two prior sexual assault convictions. That
issue was appealed to the Supreme Court, which reversed the Court of Appeals
in this slip opinion.

Analysis of the Court

In this case, the standard of review was important in the Supreme Court’s
rejection of the Court of Appeals decision. The court declared that the proper
standard was abuse of discretion. This standard means that the appellate court
should not reverse the trial court’s decision unless “no reasonable judge
would rule as the trial court did.” Stearns Slip Opinion, p.7. When an appellate
court must declare that a fellow jurist was so out of step that their ruling
would have been made by no other judge, the defense faces quite a difficult
task.

The court then addressed the substance of the issue. The applicable legal
standard is derived from the text of the evidence rule and a four-part test that
has been used by the courts in their analysis:
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Under ER 404(b), a trial court may admit the defendant’s other wrongful
acts to show a common plan or scheme if the other wrongful acts are
(1) proved by a preponderance of the evidence, (2) admitted for the
purpose of proving a common plan or scheme, (3) relevant to prove an
element of the crime charged or to rebut a defense, and (4) more
probative than prejudicial.

Stearns Slip Opinion, p.8

The court added several cautionary statements about prior conviction
evidence. First, it noted that the trial courts must presume the evidence is not
admissible. Plus, it noted that prior sexual assault evidence is “particularly
prejudicial.” Stearns Slip Opinion, p.8. And finally, the court reminded the trial
courts that, “The reason for this prohibition is the risk that the jury will
simply punish a defendant for their other wrongful acts or will assume they
committed the current alleged criminal act.” Id.

With the standard and the cautions having been stated, the court turned to
the application of the standards to this case. The court noted that the prior
conviction acts must be similar but need not be identical. The court identified
four characteristics that were similar: “The other wrongful acts committed by
Mr. Stearns were markedly similar to the acts here: he hit each victim on the
head, strangled them, and sexually assaulted them, and there is evidence that
all three victims were robbed.” Stearns Slip Opinion, p.13

After considering the similarities, the court addressed the differences, starting
with the differences between the victims. “[O]Jur cases note some similarities
between the victims, if only in that they have a similar relationship to the
defendant. However, we take this opportunity to clarify that prior wrongful
acts can show a common scheme or plan even if the victims share few
common characteristics. Not all crimes are committed with a specific victim in
mind.” Id. The court noted that random attacks and crimes of opportunity are
unlikely to result in victims with similar characteristics.

The court’s discussion of similarities led it to conclude that the prior sex
assault conviction evidence was sufficiently similar. It then turned to weighing
the prejudice. The court noted that the trial judge had emphasized that a
limiting instruction would alleviate any unfair prejudice and that King County
juries were known for being skeptical of police and prosecutors and very likely
to follow such instructions. In light of such comments from the trial judge, the
Supreme Court concluded that the judge had not abused her discretion. That
is, other jurists might well have made the same call in similar circumstances.
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The court concluded by rejecting the Court of Appeals decision and upholding
the trial court’s ruling and conduct of the trial. In a difficult case such as this,
the court’s holding was most welcome: “We reverse the Court of Appeals and
reinstate Mr. Stearns’ conviction.” Stearns Slip Opinion, p.16

Training Takeaway

The primary takeaway in this case is not anything explicitly stated in the
court’s opinion. It is this: to obtain this outstanding outcome, the detectives
had to investigate not just the current offense but three prior offenses, all of
which were decades old. The complications of the case age were not discussed
by the court but it is evident that the detectives had to open up decades-old
case files and track down victims and persuade them that another court
appearance against the defendant would be worth the trauma that it would
inflict on them. While the court did not discuss that aspect of the case, it is
well worth noting for officer training.

It is also worth noting that serial rapists are only slightly removed from
becoming serial killers. The defendant in this case killed his fourth victim after
leaving three prior victims alive and available to testify against him. It may
well be that he was learning from past experience and becoming much more
dangerous. It is a credit to the investigators and prosecutors that the Supreme
Court was willing to overturn the decision of the Court of Appeals and uphold
this extremely dangerous defendant’s current conviction.

EXTERNAL LINK: View the Court Document
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State v. Ault, No. 40421-8, Washington Court of Appeals, Division Three (March 3,2026)
Factual Background

This was a 2023 case that was solved by DNA. The court’s opinion suggests
that there were no eyewitnesses to either the murder or the burglary. The
victim (an elderly man) was scheduled to join a friend for a social engagement
at the friend’s home. He never arrived, and the friend went to his home to
investigate.

The elderly victim’s home was not as it should be. The friend noticed guns
lined up in a hallway and found the victim dead in his home office. He had
been stabbed 27 times with a knife that turned out to be his.

The scene investigation included blood spatter evidence. Blood was found
both inside and outside the home, but most of the blood evidence was found in
the office where the body was found. A front window was also found broken,
and the screen was found nearby in the snow outside. The court did not go into
detail about the evidence. The opinion does not indicate whether there was
evidence that the window was the entry point, nor whether there was evidence
that the victim was already home when the entry occurred or had interrupted
the burglary in progress.

The defendant was identified as the suspect, verified through DNA analysis.
The murder weapon was found in the snow outside the house. It was a knife
for which the victim had the sheath. A mixture of the defendant’s and victim’s
DNA was found on the hilt.

The defendant was charged with aggravated murder and burglary. He was
found guilty as charged and sentenced to mandatory life in prison without
parole. His appeal included a challenge to the aggravated murder conviction
based on error in the court’s instructions. He claimed the jury should have
been explicitly instructed that the burglary must have begun before the
murder.
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Analysis of the Court

It is important to an understanding of this case to have basic knowledge of
how jury instructions are created during a trial. In Washington, uniform
pattern jury instructions have been created for most offenses. They are known
by an acronym “WPIC,” which stands for Washington Pattern Instructions-
Criminal. See Washington Patter Instructions-Criminal(opens in a new tab), Vol.s
11 and 11A. The pattern instructions are authoritative and persuasive but not
binding on courts. They represent, at the very least, a starting point for
lawyers and judges in compiling the instructions on the law for criminal cases.

The defendant’s appeal took issue with the trial court’s decision to not give an
instruction about the necessary sequence of the burglary and murder for
purposes of the aggravated murder charge. A prior case had stated that, “[F]or
a killing to have occurred ‘in the course of’ [burglary], logic dictates that the
[burglary] must have begun before the killing.” Ault Slip Opinion, p.7. See State
v. Hacheney(opens in a new tab), 160 Wn.2d 503, 518 (2007). The pattern
instruction stated that for aggravated murder premised on burglary, the
burglary must have begun before the murder.

For reasons not all together clear, the trial court did not include in the jury
instructions specific language indicating the burglary had to have started first.
However, the defendant did not object. This led the court to discuss whether
the omission was an issue of constitutional magnitude, which would mean
that the defendant could object for the first time on appeal.

The court determined that the omission was not constitutional and that the
failure to object precluded appellate relief. The court quoted another case,
which stated: “The Brown court explained, Trial courts must define technical
words and expressions used in jury instructions, but need not define words
and expressions that are of ordinary understanding or self-explanatory.” Ault
Slip Opinion, p.8 (quotation marks omitted). See State v. Brown(opens in a new

tab), 132 Wn.2d 529 (1997).

The court held that the phrase from the aggravated murder statute was
ordinary and self-explanatory. “The chronology element is logically included
in the ‘in the course of, in furtherance of, or in immediate flight from’
language. Therefore, the second sentence merely clarifies what the first
sentence dictates.” Ault Slip Opinion, p. 9
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Training Takeaway

The court’s resolution of the case preserved the defendant’s conviction. This
was a great outcome for this case, but it can be misleading. The sequence
language from the WPIC that was left out would have been sufficient to comply
with the courts’ longstanding interpretation of the aggravated murder statute.
There is nothing in the court’s opinion to indicate that the murder could have
begun first and then the burglary.

The difference can be seen in a hypothetical. If the victim had been attacked
and killed outside the home, the burglary could have been reasonably viewed
as having occurred after the murder. That difference might have prevented the
murder from being an aggravated murder premised on burglary. The crime
under such circumstances would have been first-degree murder rather than
aggravated murder.

Jury instructions are the responsibility of trial prosecutors. The leaving out of
clarifying or defining language did not result in this conviction being
overturned, at least not yet. It is important to remember that a petition to the
Supreme Court is still possible for this defendant.

The more important takeaway for law enforcement is that the law is clear that
the burglary must have begun before the murder. In a case such as this, where
there are no eyewitnesses, this is not an insignificant issue. By all accounts,
the removal of the screen and the positioning of firearms in the hallway
suggested that the victim arrived home and interrupted a burglary in progress,
for which the motive was theft of firearms. But the fact that there was blood
from the victim outside means that it is conceivable (no matter how unlikely)
that the victim was accosted outside before the entry and that the murder was
completed on the inside. Such distinctions have the potential to take some
jurors down the path of reasonable doubt.

EXTERNAL LINK: View the Court Document
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United States v. Martinez, No. 23-432 Ninth Circuit Court of Appeals (March 18, 2026)

Disclaimer Concerning Federal Cases

Federal cases should be reviewed by Washington law enforcement with
caution. There are many issues of interest to Washington law enforcement, to
include criminal procedure, search and seizure, application of evidence rules,
and uses of force, and other constitutional issues, that are decided differently
by Washington courts compared to their federal counterparts.

All law enforcement personnel, parties, and agencies must review the actual
published case opinions in these cases and consult their agencies’ legal
advisors, union counsel, and local prosecutors for specific guidance on
whether the application of federal cases should be applied to specific issues in
specific cases or investigations.

Factual Background

The appeal in this case was brought before the court by three similarly situated
defendants. All three had been previously convicted of misdemeanor
domestic violence offenses. And all three had been arrested and prosecuted in
federal court for unlawful possession of firearm (UPOF) premised on their
misdemeanor convictions. After having been convicted, they appealed to the
Ninth Circuit Court of Appeals.

All three appeals asserted the same thing: that the federal UPOF statute was
unconstitutional under the Second Amendment right to bear arms. The details
of the defendants’ domestic violence offenses did not play a large role in the
court’s analysis, but they no doubt contributed to the court’s decision. One of
the defendants from Alaska had held his wife against a garage, threatened to
kill her, and assaulted her with both a gun and knife. He was convicted of only
a misdemeanor domestic violence offense despite the level of violence. The
other two defendants committed less serious assaults but nevertheless used
physical violence in the course of the assaults. They, too, were convicted of
only misdemeanors.
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The circumstances of the gun possession in each case likewise did not play a
large role in the court’s decision. Two of the defendants were arrested in
possession of firearms from traffic stops, while the third (the Alaska
defendant) was arrested after shooting a bear in his backyard with a rifle.

Analysis of the Court

The defendants asserted both a “facial” and an “as applied” challenge to the
federal statute. The difference is that a facial challenge argues that the statute
is unconstitutional under all circumstances and against all defendants. An as-
applied challenge argues that the statute is unconstitutional as applied to the
individual defendant’s circumstances. The court analyzed and rejected both
challenges, starting with the facial challenge.

The task faced by a defendant in a facial challenge is onerous. The court noted
that recent United States Supreme Court cases had developed and refined a
two-step analytical framework. The first question is whether the Second
Amendment applies to the individual’s action by its “plain text.” Martinez Slip
Opinion, p.9. Because the amendment was written using the word “people,”
the court wasted no time in concluding that the first step in the analysis was
met. The defendants were and are people.

The second step generated more discussion. The second step requires that the
statute at issue meet the historical tradition of firearm regulation test. This
test asks whether there were similar laws that served to disarm (make it illegal
to own or possess firearms) at the time the Second and Fourteenth
Amendments were ratified.

In reviewing historical firearm laws, the courts focus on the how and why the
historical laws impacted firearm possession: “The how considers whether
modern and historical regulations impose a comparable burden on the right of
armed self-defense, and the why considers whether that burden is comparably
justified... [W]hen a challenged regulation does not precisely match its
historical precursors, ‘it still may be analogous enough to pass constitutional
muster... A modern regulation must comport with the principles underlying
the Second Amendment, but it need not be a ‘dead ringer’ or a ‘historical
twin.”” Martinez Slip Opinion, p.11 (citations and internal quotation marks
omitted)

The court applied the historical tradition of firearm regulation test to the three
domestic violence offenders. It found that there were at least four examples of
historical firearm regulations that were comparable to the relevant,
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misdemeanor-based provision of the federal UPOF statute. The court also
found support for the constitutionality in prior cases that had refused to
invalidate convictions for non-violent or non-felony offenses. The weight of
authority, the court concluded, supported the constitutionality of the federal
statute.

The court also indicated that it was mindful of the consequences of rejecting
the facial challenge. Namely, when such a challenge is not successful, the
practical result is the sanctioning of “categorical disarmament” of a class of
people. But in the case of domestic violence, which “has a uniquely high
recidivism rate” and “is likely to become deadly when a firearm is present,”
the federal statute “filled a dangerous gap in gun control laws” by requiring
the disarmament of domestic violence misdemeanor offenders. Martinez Slip
Opinion, pp. 15-17. Thus, the statute was lawful and consistent with the Second
Amendment.

Having rejected the three defendants’ facial challenge, the outcome of their
as-applied challenge was not surprising. “[W]e hold that we need not engage
in a misdemeanor-by-misdemeanor inquiry under [the federal UPOF
statute].” Martinez Slip Opinion, p. 18. It was sufficient to defeat the as-applied
challenge that all three defendants had indeed been previously convicted of a
misdemeanor domestic violence offense.

Training Takeaway

It is worth noting that despite recent and highly publicized changes in Second
Amendment analysis, the practical impact of the changes has been

minimal. Both Washington courts and the Ninth Circuit generally have not
invalidated firearms provisions in the wake of U.S. Supreme Court Second
Amendment decisions. For the time being, UPOF remains a viable criminal
offense that is consistent with the Second Amendment in both federal and
state courts.

EXTERNAL LINK: View the Court Document
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