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Law Enforcement Dlgest

Covering cases published in June 2026

This information is for REVIEW only. If you want to take this course for CREDIT toward your 24-hours of in-
service training, please contact your training officer. They will be able to assign this course in Acadis.

Cases in the Law Enforcement Digest are briefly summarized, with emphasis placed on how the rulings may
affect Washington law enforcement officers or influence future investigations and charges. Each cited case
includes a hyperlink to the court's slip opinion for those who wish to read the court’s full opinion. Additionally,
links to essential case law reviews and references from key Washington State prosecutors and law
enforcement agencies have been provided.

The materials contained in the LED Online Training are for training purposes. All officers should continue to
consult with their department's legal advisor for guidance and policy as it relates to their particular agency.

LED Author: James Schacht

Each month's Law Enforcement Digest covers court rulings issued by some or all of the following courts:

e Washington Courts of Appeals. The Washington Court of Appeals is the intermediate-level appellate
court for the state of Washington. The court is divided into three divisions. Division | is based in Seattle,
Division Il is based in Tacoma, and Division Il is based in Spokane.

e Washington State Supreme Court. The Washington Supreme Court is the highest court in the judiciary
of the U.S. state of Washington. The court is composed of a chief justice and eight justices. Members of
the court are elected to six-year terms.

e Federal Ninth Circuit Court of Appeals. Headquartered in San Francisco, California, the United States
Court of Appeals for the Ninth Circuit (in case citations, 9th Cir.) is a federal court of appeals that has
appellate jurisdiction over the district courts in the western states, including Washington, Alaska,
Arizona, California, Hawaii, Idaho, Montana, Nevada, and Oregon.

e United States Supreme Court: The Supreme Court of the United States is the highest court in the
federal judiciary of the United States of America.

& Special Topics Update

The annual updates to the Law Enforcement Legal Update Outline, Initiation of Contact Rules Under the Fifth
Amendment, and Eyewitness Identification Procedures: Legal and Practical Aspects on the Law Enforcement
Digest page of our website have been completed.

Washington Legal Updates
For further reading, the Caselaw Update is authored by the WA Association of Prosecuting Attorneys

Case Review
The Washington State Judicial Opinions website provides free public access to the precedential, published
appellate decisions from the Washington State Supreme Court and Court of Appeals.
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Case Menu

1. Mclellan v. Brown. Under recent U.S. Supreme Court decisions, the Second Amendment applies to all
citizens, including those with criminal history. The issue decided by the Washington Supreme Court in this
case is whether Washington’s Unlawful Possession of a Firearm statute, which applies to repeat DUI
offenders, violates the Second Amendment.

2. State v. Moss. Definitions are crucial in criminal law. This case involves the definition of live performance in
a case of sexual exploitation of a minor.

3. Bartlett v. Valley Communications Center. Civil liability is an ever-present concern for law enforcement and
supporting agencies. This case came before the court from a lawsuit against a 911 dispatch center and
involves the special relationship exception to the public duty doctrine.

4. Statev. Erlandson. The mental state element that applies to sexual assault offenses is key to whether a
suspect may be found guilty or not guilty in court. This case came before the court from a Net Nanny
undercover investigation and involves the mental state element of attempted child rape.

5. United States v. Hemani. The Second Amendment is getting a lot of attention from the U.S. Supreme
Court. This most recent case involves a challenge to a particular section of the federal Unlawful Possession
of a Firearm statute.

6. Chatrie v. United States. Electronic data and information searches are a matter of increasing concern to
the federal and state courts under the Fourth Amendment. This case from the U.S. Supreme Court reviews
the lawfulness of a geofence search warrant that was obtained during an armed bank robbery
investigation.

General Disclaimer
The case digests presented here are owned by the Washington State Criminal Justice Training Commission.
They are created from published slip opinions! and are general and may not apply to specific issues in specific
cases or investigations. They are published as a research and training resource for law enforcement officers,
investigators, detectives, supervisors, agencies, and other interested law enforcement-related parties.

The digests do not constitute legal advice, nor does their publication create or imply an attorney-client
relationship with any law enforcement agency, officer, or party. All law enforcement personnel, parties, and
agencies must review the published case opinions and consult their agencies’ legal advisors, union counsel,
and local prosecutors for specific guidance on the application of the opinions to specific issues in specific cases
or investigations.

Important Citation Notes for Law Enforcement Digest
You may see Id. at the end of some paragraphs in this LED. It is used to refer to the immediately preceding
citation. In a citation to a slip opinion, the notation “internal quotation marks omitted” means that the
guotation includes a phrase or sentence that was quoted from a previous case. The quotation marks are
omitted to promote clarity and accuracy concerning the quotation.

1 Slip opinions are frequently revised after initial publication and after the creation of these case digests. In any specific case or
investigation, it is necessary to review the final version of the opinion published by the Washington State Judicial Opinions
website.
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MclLellan v. Brown
No. 103799-6

Washington Supreme Court

June 11,2026

McLellan v. Brown, No. 103799-6, WA Supreme Court (Jun 11, 2026)
Factual Background

This case was brought before the court from a civil declaratory judgment
lawsuit against the state. There were two plaintiffs. The substance of their case
was a claim that the statutory prohibition on firearm possession that applies
to repeat DUI offenders violates the federal Second Amendment.

The only facts included in the court’s opinion were the DUI history of the two
plaintiffs. Both had been previously convicted of multiple DUI offenses in a
short period of time. In the case of McLellan, it was three times in seven years.
And in the case of Holloway, it was twice in seven years.

Both defendants applied for concealed carry permits. Both were denied the
permit because of the prior DUI convictions. They then brought the
declaratory judgment action in which they claimed the statute prohibiting
them from possessing firearms was unconstitutional. The defendant in the
action was Washington Attorney General, Nicholas Brown.

The state brought a motion to dismiss on the basis that the statute was not
unconstitutional. The trial judge denied the motion but granted a secondary
motion in which the state sought to develop the facts related to each of the
plaintiffs. The state also appealed the denial of the motion to dismiss directly
to the Supreme Court.

Analysis of the Court

The statute at issue was RCW 9.41.040. It is the statute that criminalizes a
felon in possession of a firearm. It applies to certain gross misdemeanors
such as domestic violence and DUI. For second-degree Unlawful Possession of
a Firearm (UPOF), the statute cross-references the DUI penalty statute.
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The penalty statute provides for increased penalties for prior DUI convictions
occurring within seven years of the present conviction. See RCW 46.61.5055

To address the constitutional challenge, the Supreme Court began by quoting the
Second Amendment and discussing recent United States Supreme Court
decisions that have modified the analysis to be applied in Second Amendment
cases. See N.Y. State Rifle & Pistol Ass’n v. Bruen, 597 U.S. 1, 31 (2022), and United
States v. Rahimi, 602 U.S. (2023). See also Law Enforcement Digest, June 2024.

These decisions have adopted an historical analog analysis framework for the
legal standard that applies to Second Amendment challenges. (The court did not
have the benefit of the most recent U.S. Supreme Court case, Hemani, which is
digested later in this training, because it had not been decided yet.)

The historical analog framework focuses on whether there had been firearms
laws comparable to the challenged, modern-day law at the time of the adoption
of the U.S. Constitution. The court noted that the burden is on the state to justify
a firearm restriction, and that to “meet that burden, the government must
affirmatively prove that the challenged regulation is consistent with our nation’s
historical tradition of firearm regulation.” McLellan Slip Opinion, p.5 (internal
quotation marks omitted)

The court then reviewed the Bruen and Rahimi cases. It determined that those
cases (and Rahimi in particular) did not involve a state disarming or denying an
entire class of citizens (such as those who are subject to a DV protection order as
in Rahimi) the right to bear arms. Because the UPOF statute did exactly that, the
court applied the historical analog constitutional legal standard to the UPOF
statute.

The state put forth three types of historical firearms restrictions that it asserted
were analogs to the UPOF statute. “The State contends [the UPOF statute] fits
well within at least three enduring historical principles: (1) restricting firearm
possession for categories of people with a heightened risk of violence; (2)
restricting firearm possession for people convicted of serious crimes; and (3)
restricting firearm possession for those likely to abuse alcohol.” McLellan Slip
Opinion, p.9 (internal quotation marks omitted)

The court examined the three historical analogs and concluded that the UPOF
statute was comparable. It reviewed federal circuit decisions and found that the
categorical restriction represented by the UPOF statute had historical analogs
according to those courts as well. One of the federal circuit decisions was

the Duarte decision from the 9th Circuit in 2024, which was included in the May
202/ Law Enforcement Digest.
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https://www.supremecourt.gov/opinions/21pdf/597us1r54_7648.pdf
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After reviewing the circuit court cases, the court concluded that the
temporary categorical disarming of repeat DUI offenders did not violate the
Second Amendment right to bear arms. “Taken together, our nation’s history
of limiting the firearms rights of those who have been convicted of serious
crimes and those who have a history of dangerous use of intoxicants, such as
repeatedly driving while under the influence, is sufficient justification for the
regulation here. We hold that the State has shown [the UPOF statute’s]
temporary disarmament of recidivist drunk drivers is consistent with this
nation’s historical tradition of disarming groups of people presenting a special
danger of misuse.” McLellan Slip Opinion, p.13-14

This was not a unanimous decision. In a dissenting opinion, four justices
would have held that the UPOF statute was unconstitutional. The reasoning of
the dissenting justices was that there were no historical analogs comparable to
DUI, that DUI involved danger but not violence and for that reason did not
have an historical analog, and finally that historical laws restricting firearm
possession by people who are intoxicated applied only while the subjects were
under the influence. In the eyes of the dissent, “Early American lawmakers
were aware that people who consumed alcohol were likely to do so again, but
they did not elect to deprive people of firearms for long periods of time solely
because they were habitual alcohol users.” McLellan Slip Opinion, Dissenting
Opinion, p.17

Training Takeaway

When the Supreme Court is split almost evenly on the constitutionality of a

statute, the future viability of the statute is subject to question. For now, in

this case, the Supreme Court has upheld the provisions of the UPOF statute
that apply to repeat DUI offenders, five to four.

From reading the dissenting opinion, the four dissenters may have been
concerned about actual violence rather than potential violence as is
represented by a routine DUI charge. Because many DUI cases arise from
collisions or eludes, it certainly couldn’t hurt to include in investigative
reports the degree of violence involved in a collision and any violent behavior
by the perpetrator.

EXTERNAL LINK: View the Slip Opinion
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State v. Moss
No. 60520-1 L

Washington Court of Appeals, Divis

Partly Published, June 9, 2026
State v. Moss, No. 60520-1, WA Court of Appeals, Division Two (Partly Published, Jun 9, 2026)
Factual Background

The sexual abuse in this case occurred when the victim was between ten and
twelve years of age. She was the defendant’s stepdaughter. In September
2022, when the stepdaughter was twelve years old, she disclosed to her
mother that the defendant had asked her to flash him several times. By flash,
the victim meant that he asked her to lift her shirt and show him her breasts.

The details of the flashing were described in the victim’s testimony at trial.
Starting when she was ten years old the defendant began asking her to flash
him. Sometimes the flashing would consist of her pulling up her shirt while
her bra was in place. At other times she would pull up her bra as well. Whether
she pulled up just her shirt or her bra and shirt depended on what the
defendant wanted her to do.

The victim’s testimony included details of three specific incidents. It also
included a particular incident when the defendant took her shirt and bra off
and put a cold beverage on her nipple. This incident was the basis of a child
molestation charge.

The defendant took the stand and testified at the trial. He denied any request
for flashing and any contact with the victim’s breasts. In closing argument,
the prosecution argued to the jury that the flashing requests were sufficient
proof of a live performance show. The defense argued that they were not. The
jury sided with the prosecution and found the defendant guilty.

The defendant appealed his convictions. His primary issue was sufficiency of
the evidence for the conviction for sexual exploitation of a minor. He
challenged whether the flashing behavior constituted a live performance.
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Analysis of the Court

The importance of a jury verdict in a criminal appeal is because the courts
defer to the jury’s prerogative to decide the facts. The court began its analysis
with a discussion of the legal standards that apply to claims of insufficient
evidence. They include that the appellate court assumes the truth of the
state’s evidence and all reasonable inferences that can be drawn from it. The
court also stated, “we defer to the trier of fact’s resolution of conflicting
testimony, witness credibility, and the persuasiveness of the evidence.” Moss
Slip Opinion, p.4

After discussing the legal standard, the court turned to the primary issue,
which it noted was a question of statutory interpretation. There are several
principles that courts use when interpreting a statute. The primary goal is to
give effect to the legislature’s intent. “To determine the legislature’s intent,
we first look to the plain language of the statute, considering the language of
the provisions in question, how the provisions fit within the context of the
statute, and the statutory scheme as a whole... We may consider dictionary
definitions to ascertain a word’s ordinary meaning.” Moss Slip Opinion, p.4
(citations omitted)

The court then turned to the statutory provisions that apply to sexual
exploitation of a minor. The statute that defines the crime provides that one is
guilty of the offense when they do the following: “(b) Aids, invites, employs,
authorizes, or causes a minor to engage in sexually explicit conduct, knowing
that such conduct will be photographed or part of a live performance....”” RCW
9.68A.040(1)(b). The court noted that “live performance’” was the crucial part
of the statute considering the facts from the victim’s testimony.

Live performance is a defined term in the statute. “RCW 9.68A.011(4) defines a
live performance as ‘“any play, show, skit, dance, or other exhibition
performed or presented to or before an audience of one or more, with or
without consideration.” Moss Slip Opinion, p.5. The court further noted that the
legislature’s intent included its explicit statement: “The legislative findings
also state that [t]he definition of sexually explicit conduct and other operative
definitions demarcate a line between protected and prohibited conduct.” Id.

With the legal standards in mind, the court turned to analysis of the defendant’s
flashing requests as compared to the statute. It discussed a prior case involving a
one-time request by a defendant to see a child’s pubic hair. State v. Wissing, 66
Wn. App. 745 (1992). The Wissing court determined that the one-time request for
a showing did not constitute a live performance.
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After discussing Wissing, the court decided that this case was different. The court
determined that an “other exhibition” that is like a “play, show, skit [or] dance”
would meet the requirements of the statute. “Here, Moss asked AJ to expose her
breast several times, showing a pattern of conduct rather than the one-time
event in Wissing. And Moss directed AJ’s activities, sometimes having her lift
only her shirt and sometimes demanding that she lift her bra as well. All this was
done while Moss watched and reacted. Under these circumstances, showing
one’s breast to another person easily falls within the ordinary meaning of an
exhibition.” Moss Slip Opinion, p.7 (quotation marks omitted)

The court also rejected any question of ambiguity in the statute. It referenced the
legislature’s stated purpose of protecting minors from adult exploitation and
stated, “Technical definitions aside, it seems clear that an adult making a child
expose her breasts while the adult watches is a type of sexual exploitation that
the legislature would want to prevent.” Moss Slip Opinion, p.8

The court concluded that the evidence was sufficient. The defendant’s abuse and
exploitation of the victim met the requirements of the statute under the court’s
interpretation. The conviction was therefore affirmed.

It should be noted that the decision concerning live performance was published
and that the court went on to decide an ineffective assistance of counsel issue.
That discussion may be reviewed in the slip opinion for any officers who may be
interested.

Training Takeaway

The broad interpretation of live performance that was affirmed in this case is the
direct takeaway. What happened between the defendant and his stepdaughter
meets the requirements even if “performance” might connote a more public
exploitation.

But there is a second takeaway. Officers and detectives are not without
resources when it comes to deciding if a particular set of facts meets the
technical requirements of a criminal statute. Supervisors, prosecutors, and
legal advisors are all available for consultation as to the applicability of a
particular crime to a specific set of facts. The referral of this case for
prosecution, and the decision to file the exploitation charge, is an example of
excellent police and prosecution cooperation.

EXTERNAL LINK: View the Slip Opinion

LAW ENFORCEMENT DIGEST — JUNE 2026


https://www.courts.wa.gov/opinions/pdf/D2%2060520-1-II%20Published%20Opinion.pdf

2 F_ I
——
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Communications.Céniel

No. 87600-7 E

Washington,Court of Appéals, Division.One

Jiifie 1, 2026

Bartlett v. Valley Communications Center, No. 87600-7, WA Court of Appeals, Div One (Jun 1, 2026)
Factual Background

The incident that led to this lawsuit happened in 2022. It began with 911

calls that were routed to Valley Communications Center dispatch. The calls
were prompted by violence taking place in a motel room, which was in an area
“plagued with violence and crime.” Bartlett Slip Opinion, p.2. The violence
culminated with a murder that occurred behind closed doors in the motel
room. The 911 reporter could hear what was going on but could not see what
was happening.

The first person to hear the violence was a housekeeper. She reported what she
heard to a security guard, Roush. The security guard investigated. “Roush
arrived at room 214 and heard screaming and things breaking. Roush heard a
female in the room screaming ‘stop choking me,’ ‘stop pushing me,’ and
‘leave me alone.” Id. The security guard then called the Kent Police
nonemergency number. The reason for calling the nonemergency number was
not described.

The security guard was connected to a call taker at Valley Communications.
His report was inconsistent with having called the nonemergency number.
““Roush told VCC Employee 1 that it sounded like someone was getting
murdered in room 214, and he provided the address. Roush said it was violent,
like a 911 situation, and said, ‘ASAP. ASAP. Cause somebody’s getting
murdered over here.’ Roush stated that he did not know who was in the room,
but there had been a ‘bunch of transients’ coming into the hotel.” Bartlett Slip
Opinion, p.2-3

The security guard’s first call was at 10:56 am. The call taker told the security
guard that they were dispatching help. This fact proved to be of particular
importance. In the CAD, the call taker documented that the report indicated
domestic violence, no weapons, and assigned it priority two. The call was
placed in a hold status, apparently by Kent Police.
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A little over 15 minutes later, the security guard called again. This call was also
to the nonemergency number. The call was never connected and he hung up.
The security guard called a third time at 11:26 am. He reported hearing heavy
breathing and that it was “very bad.” Bartlett Slip Opinion, p.3. The call taker
advised the security guard that they would investigate the holding calls. The
call taker then contacted Kent Police about the hold to obtain an anticipated
responding time. The security guard reported that he heard shallow breathing
and then silence.

The last call came from inside the room. It was from the murder suspect. He
called 911 to report that his girlfriend was not breathing and had overdosed.
This call led to a priority response with emergency personnel and police
arriving on the scene within minutes. The call taker assigned it priority one.
Despite lifesaving measures, the victim, Amber Keith, was pronounced dead at
the scene. The time, cause, and manner of death were not disclosed in the
court’s opinion.

The murder suspect, Lopez, who was the fourth caller, was charged with
murder and assault. Meanwhile, the estate of the victim filed a wrongful death
action for damages against Valley Communications. During pretrial
proceedings, the communications center brought a motion to dismiss based
wholly on the pleadings. The center’s argument was that no set of facts as
alleged in the estate’s complaint could lead to liability. The legal basis for the
motion was the public duty doctrine. The trial court heard the motion and
dismissed the lawsuit. This appeal followed.

Analysis of the Court

The public duty doctrine is a legal principle that traces its origin to sovereign
immunity. Sovereign immunity refers to a general legal principle that
historically governments (originally the king) could not be sued in their own
courts. The court noted that, “governments, unlike private persons, are tasked
with duties that are not actionable duties within the meaning of tort

law.” Bartlett Slip Opinion, p.5. Thus, government agencies historically had
broad public duty immunity.

Broad immunity is a thing of the past. The court noted that sovereign immunity
has been discontinued and that under “Washington’s sovereign immunity
statutes, a government entity must engage in tortious conduct that is analogous in
some degree to the actionable misconduct and liability of a private person or
corporation.” Bartlett Slip Opinion, p.4-5. To ensure that government liability is
more or less the same as private liability, the courts apply the public duty doctrine.
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The court explained the purpose of the public duty doctrine. “If the duty that
the government allegedly breached was owed to the public at large, then the
public duty doctrine applies; if the duty was owed to an individual, then the
public duty doctrine does not apply. This is a potentially dispositive issue
because if the public duty doctrine applies, the negligence claim must be
dismissed for lack of an actionable duty unless there is an applicable
exception.” Bartlett Slip Opinion, p.5 (quotation marks omitted), quoting Norg v.
City of Seattle, 200 Wn.2d 749(2023)

The public duty doctrine has exceptions. This case involves one of them. The
murder victim’s estate representative countered the public duty doctrine by
claiming that the duty in this case was owed to a specific individual, namely
the murder victim.

The court noted that there are four exceptions to the public duty doctrine.
“There are four general exceptions to the public duty doctrine: (1) failure to
enforce, (2) legislative intent, (3) the rescue doctrine, and (4) a special
relationship.” Bartlett Slip Opinion, p.5. The exception relied upon by the
murder victim’s estate was special relationship.

The special relationship exception depends on the kind of contact that
occurred between the government official and the injured party. It applies
and allows a lawsuit against a government official or agency to go forward,
“when (1) there is a direct contact or privity between the public official and the
injured plaintiff which sets the latter apart from the general public, and (2)
there are express assurances given by a public official, which (3) gives rise to
justifiable reliance on the part of the plaintiff.” Bartlett Slip Opinion, p.6. The
court analyzed each of these elements considering the facts alleged in the
murder victim’s lawsuit.

The first element was privity. That term meant that there was contact between
the government official and the injured party. The court cited past cases that had
held that although the contact in most instances must be direct, it need not be. It
is sufficient it the government official reasonably should have foreseen that the
injured party was the party in need during the incident. The court determined
that the direct contact was with the security guard, but the injured party was
reasonably foreseeable because her cries of fear and references to violence would
have alerted anyone to her danger and need for assistance.

The second element, express assurances, was also satisfied. The assurances
from the communications call takers to the security guard were sufficient even
though they were not made to the murder victim directly. This is where the
call taker’s assurance that help would be dispatched was crucial.

LAW ENFORCEMENT DIGEST — JUNE 2026


https://advance.lexis.com/documentpage?pdmfid=1000516&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A679C-DCX1-JF75-M17M-00008-00&pdcontentcomponentid=506039&config=00JABhZjY0ZmI3Ny04MzkwLTRlMzAtYjllNC03MzdlOTgyYTY2MDEKAFBvZENhdGFsb2eA00v3ycmKG7ve38pfdpvF&ecomp=6sm_k&earg=sr1&prid=ea677336-fae3-4f1b-add5-d53707b2f269&crid=daf9f950-c197-4df1-b480-5523e00c46ad
https://advance.lexis.com/documentpage?pdmfid=1000516&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A679C-DCX1-JF75-M17M-00008-00&pdcontentcomponentid=506039&config=00JABhZjY0ZmI3Ny04MzkwLTRlMzAtYjllNC03MzdlOTgyYTY2MDEKAFBvZENhdGFsb2eA00v3ycmKG7ve38pfdpvF&ecomp=6sm_k&earg=sr1&prid=ea677336-fae3-4f1b-add5-d53707b2f269&crid=daf9f950-c197-4df1-b480-5523e00c46ad

Lastly, justifiable reliance was also satisfied. In past cases, assurances such as
“help is on the way” were sufficient to establish reliance. In this case
similarly, the call taker assured the security guard that they were dispatching
help which would get there as quickly as they can. The court noted that the
assurance need not be made directly to the injured party, it could be made to a
third party, such as the security guard.

Having concluded that each of the elements of special relationship was
satisfied, the court reversed the trial court’s dismissal ruling. That meant that
the lawsuit would be returned to the trial court for further litigation.

But although the court reversed the dismissal, it let stand dismissal of one of
the claims. This was a claim against the call center based on negligent training
of the call takers. For a negligent training or supervision claim, the conduct
causing the injury must have been done outside the scope of the government
official’s employment. Because the call takers were clearly acting during their
employment, that claim failed.

Training Takeaway

Civil liability for government officials (and especially police officers) in
wrongful death cases is a complex subject. Department policies and training
practices are invariably carefully crafted and calculated to achieve the
appropriate balance between liability and effective policing.

The primary takeaway in this case is the discussion of the special relationship
exception to the public duty doctrine. But department commands, policies,
and trainings should guide officers in how and what to communicate to an
injured victim or witness that could be interpreted as an assurance of
protection from future danger.

Considering the actions of the call takers in this case, it is quite possible that a
special relationship could be established during many different routine
contacts or communications with a crime victim or other injured party. For
example, a patrol officer who has contact with a DV victim might give
reassurance and thereby encourage reliance by the victim. Effective and
responsible policing in such difficult situations is best conducted through
close communication and consultation with supervisors, trainers, and
department leadership.

EXTERNAL LINK: View the Slip Opinion
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State v. Erlandson

No. 40207-0
Washington Court of Appeals, Division

Three

Partly'Published,dune 16, 2026,
State v. Erlandson, No. 40207-0, WA Court of Appeals, Div Three (Partly Published, Jun 16, 2026)
Factual Background

This case made its way to a jury trial after a Net Nanny investigation. These
investigations are carried out statewide by a Washington State Patrol (WSP)
task force. In broad terms, they involve an undercover officer and online
communications with suspects seeking sexual relations with children.

The investigation took place during November 2019. The undercover officer
published an online profile which included a photo filtered to make her appear
underage. The defendant responded to the profile and commenced an online
discussion that led to plans for a face-to-face meeting.

Early in the discussion, the undercover officer (posing as a thirteen-year-old)
told the defendant explicitly, “ok im 13.” Erlandson Slip Opinion, p.4. The
discussion also included innuendo indicating that she was open to sexual
relations with the defendant.

The communications continued and became more about where, when, and
how, and whether the “child’s” parents would be around.

The undercover officer stated that she would have her house to herself that
night, which led to the following exchange:
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@ well ill have the house to myself

later tonight
That sounds risky & where your \
parents at?

@ live with mom and a GF in a rental

house right now shes gone at night
Hmm okay sounds like a plan; .
& what's your address?

what we doin when u come ovr

Chill, watch a movie maybe more :
we'll see &
@ hrmm earlier u said u were gona do me

I'm trying to make it sexy Imao.
But essentially yes... & & ﬁ

F*ck the shit outa you &

The undercover discussion went on to include a commitment from the
defendant that he would go through with the sexual relations even when he
saw for himself that she was 13 years old. They also covered details such as
where the child was living and that the defendant needed to bring condoms.
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The defendant went through with the proposed sexual encounter all the way to
going through the door of the undercover house. He was arrested and
prosecuted for attempted second-degree child rape and communicating with
a minor for immoral purposes.

The case was tried twice in 2023. The first jury hung, and the case was re-tried
four months later. The second jury convicted the defendant as charged. The
defendant asked the trial court to instruct the jury that to convict they must
find that he intended to have sexual relations with a child, and that he
subjectively believed the undercover officer was in fact 13 years old. The trial
court denied the requested instruction. That ruling became the primary issue
on appeal.

Analysis of the Court

The defendant appealed his conviction. The primary issue concerned

the mental element of the attempted child rape charge. The court resolved
that issue in the published part of its opinion. It also resolved several other
issues in the unpublished part of the opinion. Those issues may be reviewed in
the slip opinion.

The court began its analysis by differentiating between a completed crime
and an attempt. It noted that the completed crime of second-degree child rape
is a strict liability crime, which means that it has no specifically required
mental state beyond the intent to commit the act of sexual intercourse with a
victim who in fact is underage. But attempts are different. The difference is
due in part to the focus on the dangerousness of the perpetrator rather than
the act and consequent harm done to a victim.

An attempt is not a strict liability crime. Instead, an attempt requires both
knowledge and a specific intent. The court reviewed several prior cases and
distilled the necessary mental state for an attempt: “After reviewing these
cases, the [Supreme Court] held that the criminal result of rape of a child was
sexual intercourse with a child—not simply sexual intercourse, which alone is
not criminal... Thus, to prove attempted rape of a child, the State must prove
the defendant had the specific intent to have sexual intercourse with a

child.” Erlandson Slip Opinion, p.17 (citations omitted)

The court next addressed the difference between a strict liability crime and a
specific intent crime in the context of this Net Nanny case. The court stated
succinctly, “The State must prove the age of the intended victim to prove that
the defendant intended to have sexual intercourse with a child. Additionally,
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when the victim is fictitious, the State must prove the defendant had
knowledge of the intended victim’s age. However, when the victim is
fictitious, there is no actual age. Instead, the State can prove the age of the
fictitious victim and the defendant’s knowledge of that age with evidence that
the age was communicated to and received by the defendant.” Erlandson Slip
Opinion, p.17

The court next addressed the defendant’s subjective belief argument. It
rejected the argument that the state must prove that the defendant had a
subjective belief that the victim was underage. Proof that the age of the
fictitious “victim” was communicated to the defendant and that he had
knowledge of the “victim’s” age was sufficient when coupled with proof
beyond a reasonable doubt that the defendant had specific intent to engage in
sexual intercourse with a child. But it also held that evidence of the
defendant’s subjective belief was relevant and admissible on the defendant’s
specific intent.

The court held that the trial court had not erred in its instructions. It rejected
all of the defendant’s appellate issues and upheld the defendant’s convictions.

Training Takeaway

Net Nanny task force officers are no doubt aware of the mental state
requirements for undercover sexual abuse investigations. In cases where the
communications are any less incriminating than in this case, there would
always be available consultation with sexual assault prosecutors and legal
advisors.

The takeaway from this case for Net Nanny investigators and others who may
be investigating attempted sexual abuse offenses is the strict liability aspect of
the completed crime versus the specific intent aspect of the attempt crime.

The mental state elements of both types of crimes are well worth analyzing
thoroughly before a takedown and arrest is planned and scheduled.

EXTERNAL LINK: View the Slip Opinion
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United States v. Hemani, No. 24-1234, United States Supreme Court (Jun 18, 2026)

Disclaimer Concerning Federal Cases

Federal cases should be reviewed by Washington law enforcement with
caution. There are many issues of interest to Washington law enforcement, to
include criminal procedure, search and seizure, application of evidence rules,
and uses of force, and other constitutional issues, that are decided differently
by Washington courts compared to their federal counterparts.

All law enforcement personnel, parties, and agencies must review the actual
published case opinions in these cases and consult their agencies’ legal
advisors, union counsel, and local prosecutors for specific guidance on
whether the application of federal cases should be applied to specific issues in
specific cases or investigations.

Factual Background

This case began with a search warrant for evidence of terrorism. The
defendant and target was a U.S. citizen with dual Pakistani citizenship. The
court did not discuss the basis for the terrorism investigation. It focused on
the service of the search warrant and the subsequent indictment of the
defendant for a federal Unlawful Possession of a Firearm (UPOF) charge that
was not related to terrorism.

The search warrant did not turn up evidence of terrorism, but it did include
evidence of recreational marijuana usage and possession of one or more
guns. The defendant was cooperative and showed the agents where he kept his
stash. He admitted the marijuana was his and that he used it recreationally
several times a week. Cocaine was also found, which appeared to belong to the
defendant’s mother. He nevertheless gallantly claimed it was his.
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Six months after the search warrant, the defendant was indicted on a single
UPOF charge. The charge was based on a section of the federal statute that
prohibits possession of a gun by users of unlawful controlled substances.
There was no evidence that the defendant was using during the search
warrant, so the indictment was based on his admission of recreational use.

The defendant brought a motion to dismiss in the trial court. He claimed that
the statute violated the Second Amendment. The trial court agreed and
dismissed. This led the federal prosecutors to appeal to the Fifth Circuit Court
of Appeals. That court upheld the dismissal, which led the federal prosecutors
to ask the Supreme Court to hear the case.

Analysis of the Court

The Supreme Court did not modify the legal standards that apply to Second
Amendment right-to-bear-arms claims. It applied standards that had been
developed in prior cases. The first and most basic standard was that “The
Second Amendment protects the right of all Americans to keep and bear
firearms for self-defense.” Hemani Slip Opinion, p.3. The right is not absolute,
and the court acknowledged that federal and state governments are free to
regulate or restrict firearm possession with some limitations.

The legal standard that applies to Second Amendment claims is historical. It
requires a showing that the statute at issue is consistent with historical
firearm restrictions during the early days of our nation’s history. The burden
of showing that the statute should be upheld rests on the government. “[The]
unlawful user provision burdens conduct presumptively protected by the
Second Amendment. After all, that statute bans a class of people, including Mr.
Hemani, from possessing essentially any firearm for any purpose. As a result,
the government acknowledges, it has a burden to carry.” Hemani Slip Opinion,

p-5

In response to its burden, the government identified a class of laws that it
deemed analogous to the usage statute. These were generalized by the court as
‘“habitual drunkard laws.” There were three types: (1) vagrancy laws, (2) civil
commitment laws, and (3) surety laws. The court identified these laws as
addressing “why” firearms were regulated or restricted historically, similar to
the firearm restriction represented by the UPOF statute.

Because the court was reviewing a federal statute that Washington law
enforcement will be unlikely to encounter, the details of the court’s review is
of little importance. What is more useful is the court’s conclusion.
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As to “the why” question, the court noted that the statute purported to
regulate firearm possession for very little good reason. The court explained:
“The government’s position extends equally to a husband who regularly takes
his wife’s prescription Ambien to sleep and a college student who routinely
uses a friend’s Adderall to cram for exams... The drug involved makes no
difference. Nor, again, does it matter how much an individual uses or the
effects it has on him.” Hemani Slip Opinion, p.11 (citations omitted)

The court then turned to another aspect of why the UPOF statute should be
upheld. It focused on the harm sought to be protected. Again, the details of
the historical analysis are less important than the conclusion: “[T]hese laws
usually sought to protect the community from scandals against good morals...
And that is nothing like the purpose the government ascribes to [the federal
statute’s] unlawful user provision.” Hemani Slip Opinion, p.14 (citations
omitted)

Lastly, the court addressed “the how” aspect of the federal statute. This
analysis is similar to overbreadth analysis in First Amendment cases. The
court noted that the statute does not provide for a due process way to in
advance prevent application of the statute to an individual’s
circumstance. For this reason, it disarms individuals who might have a
legitimate need or right to possess a firearm.

The court also noted that public safety did not appear to be an actual reason
for the statute. Instead, it appeared to be related to protection of the gun
possessor rather than the public. It also noted that in the case of marijuana,
the recent legalization movement that is tolerated and fostered by the federal
government cut against any notion that violence and other concerns of public
safety were at stake.

The opinion of the court in this case was joined by seven of the nine justices.
There were two opinions (supported by three of the seven justices) that
concurred and offered additional reasons the statute should be upheld. And
two justices concurred in the judgement. This meant that they would have
come to the same decision as the majority but for different reasons.

Training Takeaway

When the courts modify the legal standards that apply to a constitutional
right, there can be a period when the details of the new analysis are fleshed
out. This case is an example.
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The court in this case held that the federal statute related to gun possession
by users of controlled substances is unconstitutional. That holding is fine so
far as it goes, but officers and legal advisors and prosecutors should all be
aware that defendants in future cases may seek to use this case as a basis to
expand Second Amendment coverage beyond use of controlled substances.

The court in this case was aware of the tendency to expand constitutional
rights. The court took pains to single out several types of firearm laws that
should not be affected by this decision. “We do not address efforts to ban
addicts ... or those presently intoxicated, from possessing a firearm. We do not
address other prophylactic laws Congress might adopt after determining that
users of a particular drug pose a special risk of misusing firearms.” Hemani
Slip Opinion, p.18 (citations omitted)

EXTERNAL LINK: View the Slip Opinion
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Chatrie v. United States
No. 25-112

United States Supreme Court

June 29, 2026

Chatrie v. United States, No. 25-112, United States Supreme Court (Jun 29, 2026)
Factual Background

This case came before the court from an appeal from a federal bank robbery
conviction in Virginia. The investigators obtained a geofence search warrant
directed at Google. A geofence warrant targets location data (which the court
noted is referred to as “Location History”) for all cell phones within a defined
geographic area near the bank. The court noted that the specific search
authorized by the warrant in 2019 would not be possible today because Google
has changed the way in which it collects location data.

The court spent considerable time in its statement of facts describing what
location data is, and how the data is gathered, stored, assembled by Google,
and used by cell phone users. In short, the court noted that users must opt in
to Google gathering and storing their location data. The data is then used by
Google apps and other apps on the user’s cell phone to enhance the apps’
features. The data is typically not stored on the phone and is instead stored on
Google’s servers.

The court cited statistics that convey the pervasiveness of smart cell phone
ownership and usage nationwide. The statistics also conveyed the pervasiveness
of users who either opt in voluntarily or are opted in without explicit consent.

The court also noted that location data has become a frequently used tool by
law enforcement in the solving of crimes. The frequency of use has grown
dramatically. “Google received its first geofence warrant in 2016. Two years
later, it received 982; and two years after that, more than 11,000.” Chatrie Slip
Opinion, p.5 (citation omitted). And the court noted that geofence warrants have
evolved so that they now can consist of three steps, with the data produced by
Google being narrowed and focused at each step. Thus, the manner in which a
geofence warrant is executed bears upon a critical question under the
Constitution: the reasonableness of the search.
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As to the specific investigation, it was an armed note robbery of a bank.
Through witnesses and surveillance video, the detectives knew that the robber
had approached the bank on foot and while talking on a cell phone. The
information and evidence of his identity was limited, and the detectives
sought a geofence warrant for location data for all cell phones within a specific
confined radius of the bank at the time of the robbery.

The warrant was a three-step warrant. The detectives analyzed the data at
each step, and by the time they submitted the affidavit for the data at the third
step, they had narrowed the targets to three possible suspects. The court noted
that the detectives had access to data for nineteen suspects at step one, nine at
step two, and three at step three. It was only at the third step that the warrant
included authorization for identifying information, such as subscriber and
account information; the prior two steps were anonymous.

The defendant was one of the three suspects from the third step of the
geofence warrant. The location data about his cell phone led the detectives to
confirm him as the perpetrator of the robbery. He was indicted on a federal
bank robbery charge.

During pretrial proceedings, the defendant brought a motion to suppress the
location data. His challenge included a claim that the geofence warrant was in
fact a search under the Fourth Amendment, and that the search was
unreasonable.

The trial court ruled that part of the motion was well taken. It agreed that the
geofence warrant was a Fourth Amendment search, but it disagreed that the
search was unreasonable and applied the good faith exception to the
exclusionary rule. That ruling was one of the bases for the defendant’s appeal
after he was convicted at trial.

The appeal was taken to the Fourth Circuit Court of Appeals. The final decision
of the circuit court was that the defendant’s motion was properly denied, but
the court was divided on whether the search was a Fourth Amendment search
that required a search warrant. The U.S. Supreme Court granted review of that
question.

Analysis of the Court

The basis of the Supreme Court’s grant of review is important to this

case. The court expressly stated that its decision was narrow. “Because the
Fourth Circuit panel concluded that no search had occurred, it did not address
whether the geofence warrant issued here validly authorized each stage of the
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search process. Nor did the en banc? court’s one-sentence per curiam opinion
speak to that issue... It is therefore now up to the Court of Appeals to decide
whether, at each step of the search process, the warrant satisfied the Fourth
Amendment’s requirements of particularity and probable cause.” Chatrie Slip
Opinion, p.31-32 (citation omitted)

The court began its Fourth Amendment search analysis with a discussion of
the general legal principle underlying Fourth Amendment searches. Such
searches originally focused on the express terms of the Fourth Amendment,
namely that it applies to “[t]he right of the people to be secure in their
persons, houses, papers, and effects, against unreasonable searches and
seizures.” Chatrie Slip Opinion, p.10 (quotation marks omitted). The court noted
that originally the amendment was held to protect persons and property, but
that since 1968 it had been recognized that the Fourth Amendment protects
people, not places. “And so we have long held that property rights are not the
sole measure of a constitutional violation; the Fourth Amendment protect(s]
certain expectations of privacy as well.” Chatrie Slip Opinion, p.11

The court then turned to a discussion of its prior cases concerning reasonable
expectations of privacy. One case was of particular importance, Carpenter v.
United States, 585 U. S. 296 (2018). In Carpenter, the court had reviewed a case
involving a search of historical cell phone records. The records consisted of
cell tower location data (referred to as cell site location information [CSLI])
which shows which cell tower a cell phone connects to and thereby shows a
wide geographical area where the cell phone was located at the time of
connections.

The Carpenter court recognized that the search for CSLI was a Fourth
Amendment search. The investigators in Carpenter had obtained the CSLI
records without a warrant. This was an unlawful search. “The Court thus
concluded: [W]hen the Government accessed CSLI from the wireless
carriers—thereby obtaining a detailed log of where Carpenter had gone for
seven days—it invaded Carpenter’s reasonable expectation of privacy in the
whole of his physical movements.” Chatrie Slip Opinion, p.15

The majority of the justices in Chatrie had no difficulty finding that the
location data was similar to the CSLI in Carpenter. They therefore concluded
that the geofence warrant was indeed a Fourth Amendment search for which
a valid warrant was necessary.

2 En banc means an entire appellate court sits to hear and review a case together, rather than using a
smaller panel.
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The majority in Chatrie also rebutted several specific arguments advanced by
the federal government. The first was that the small area involved in the
geofence warrant was enough to differentiate it from Carpenter. The court
rejected that distinction. Relying on prior cases, it stated, “Where the Fourth
Amendment applies, it applies—regardless of the quality or quantity of
information the government obtains.” Chatrie Slip Opinion, p.20

The court then addressed what had been known as the third-party doctrine.
“The idea is that in authoriz[ing] Google to collect, retain, and use” his
location information, Chatrie lost his legitimate expectation of privacy, and
therefore his right to complain of a search—regardless whether it was for two
hours, two weeks, or two years.” Chatrie Slip Opinion, p.24

The court rejected the application of the third-party doctrine, saying:

The Government wishes to disconnect all those uses from the mere act of
carrying a turned-on cell phone (the thing that generates CSLI), with
only the latter receiving assured Fourth Amendment protection. But that
is to imagine that all of us are living in dumb flip-phone days. The point
of carrying smartphones is to use what is on them—as Carpenter said, to
use the apps and “services they provide... That is what has become a
pervasive and insistent—even indispensable—part of daily life. And so
that is what Carpenter insulated from the third-party doctrine. Chatrie
Slip Opinion, p.29

The court held that the search of Google location data was a search protected
by the Fourth Amendment. But it did not reverse the defendant’s

conviction. Instead, it determined that the second part of a Fourth
Amendment challenge (the reasonableness of the search) would need to be
considered and decided by the lower court first.” Chatrie Slip Opinion, p.33

This was not a unanimous decision. Justice Kagan wrote the majority opinion,
which was joined by four other justices, for a majority of five. Two of the five
joined in a separate, concurring opinion which emphasized distinct reasons
that further supported the majority opinion. A sixth justice filed a concurring
in the judgement opinion. That means that the justice had other reasons for
joining in the final judgement of the court. These opinions can be reviewed in
the slip opinion.

The last three justices dissented. The dissent was written by Justice Alito. He
had dissented in Carpenter and continued to dissent concerning the court’s
expansion of Fourth Amendment protection for things and information
contrary to the third-party doctrine.
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In his view, the court “would usher in revolutionary developments in our
doctrine by giving criminal suspects a protected Fourth Amendment interest
in any sensitive personal information about them that is collected and owned
by third parties.” Chatrie Slip Opinion, Dissent of J. Alito, p.1. He also disagreed
with the court not deciding the reasonableness of the search. This is because,
in his view, it rendered the court’s opinion an advisory opinion rather than an
opinion that resolves the case.

Training Takeaway

Justice Alito warned that this case would “send seismic waves through our
Fourth Amendment doctrine....” Id. That may well be true, but in Washington,
considering the frequency with which Washington courts have differentiated
constitutional protection under the state constitution from protection under
the federal constitution, the impact is likely to be less.

However that may be, the takeaway from the majority decision in this case is
that sensitive information collected by third parties, including internet
companies, enjoys Fourth Amendment protection and will inevitably require
a valid search warrant executed in a lawful manner when such information is
obtained by law enforcement.

EXTERNAL LINK: View the Slip Opinion
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